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(In the absence of the jury.) 
i! THE COURT: Gentlemen, the note fren the jury this 
morning says, "Request to review elements of Count Pour.* 
n. CRAIG: Would you be interested in my reaction? 
THE CoURT: Tf @on't think there are too many alternatives, 
6 | put I will hea. you. 
MR. CRAIG: The elements of Count Pour be read to the 


jury and only the elements of Count Four. It's a very specific 


$$ —_____—___— 


| vequest. It does not ask for the contentions of the government. 


| It just specifically asks for the elements of Count Four. 

vee Bey THE COURT: I will probably leave it to them. If they 
12 | had said, "We want you to state the elements," I would think 

7 f I would agree with you. That they just want it one, two, three. 
"4 When they say review them, I think that means in the sense of 

1S , explain them, but I wouldn't presume that. 

6 | I will try to find out from the foreman. I will tell 
'7 | them those are the choices, and I will read the three. If they 


| 
i 
| 
{ 
| 
| 
\8 || dm@ioate that's enough, fine. If they want the review of them, | 
} 
19 || then I will tellthem the explanation that I gave. | 

| 

} 


20 | All right, bring them in. 
I 
21 ! (Jury entered courtroom at 10:35 a.m.) | 
i | 
22 | THE COURT: Good morning, ladies and gentlemen. I neve | 


23 || your note which resds, "Request to review elements of Count Four.” 


24 Now, there ere two ways I could respond to that, and 


I think I will indicate the choices an‘ see if perhaps the 
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foreman -- was this note written by the foreman? 


THE FOREMAN: Yes. 


THE COURT: Perhaps you can tell me which you want. 


| 
: I can -- if all you want is the actual Listing of the elements, | 
' thers: is onw sentence for each, md I can simply list then, if | 
that's what you want. 
There was also some explanation, which takes about 
three or four pages. So if it's a question of just listing then, ‘ 
| = will do that. If you want the fuller explanation, I will do | 
10 | that. If you can a@vise me which you want. | 
NM THE FOREMAN: The explanation. | 
12 f THE COURT: There are three elements of the crime pntniss 
"3 i in Count Pour, each of which the government must prove beyond a 
14 | Feasonable doubt before there can be a conviction on that count. 
'5 | The first element is that a defendant on or about March 1, 1975, | 
16 1 did possess a firearm within the meaning of the federal statute. | 
V7 i The second element is that his possession was knowing: that is, | 
'8 | that he knew that what he possessed was a firearm. The third | 
19 element is that at the time of possession, the firearm was not ) 
20 | registered to him in the National Firearms Registration and | 
2) Transfer Record. | 
22 | With respect to the first element — possession of a 
23 | firearm -- the stetute includes a definition of what constitutes | 
24 a firearm. Included in that definition is the term “a | 
| 
: 


25 destructive device," and “destructive device" is defined to mean 
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"any explosive bomb." In this case the government contends that -. 


the assembled Gevice consisting of barrels of gasoline, sticks of 


TF Qynendte under then, Gotenetiog cart running to the Gracnite, | 
| and a timing device to activate the detonating cord is the destruc~ 
| tive device or firearm that was pocseceed by the defendants. | 

While dynamite alone does not constitute a destructive device 

within the meaning of this statute, if you find that thers was 

in Plant 4 on ton night of March 1 an assembled device of | 

Gynamite, detonating cord, gasoline, and a timing device so | 

| constructed as to detonate the dynamite and ignite the gasoline, and 

|| cause an explosion and fire, you would be entitled to conclude 
that this device was a destructive device or firearm within 

! the meaning of this statute. I should point out that this is 

| the only device possession of which can be considered in | 

15 connection with Count Four. There was some testimony about a 

‘6 | pistol, but I instruct you that possession of that firearm, if 

it occurred, is not sufficient to mrove the ‘detain charged in 

'8 | Count Four. 

| The possession equines for this first element need not 

20 || be solely the possession of one person. ‘Two or more persons may | 

21 rf jointly share possession of an item, so long as each has direct 


I 
22 | physical control over the iter. 


| As to the second elem-nt, knowing ~ossession simply 


24 || means that the defendant knows that what he possesses is a 


destructive device. It is not mecessary that he know that the 
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device comes within the statutory definition of federal law. 

Nor is there sny requirem nt that a de*+ndant know that the 
device must bo registered. But there must be evidence that 
proves beyond @ reasonable 4°. that he knew what was possessed | 
was a destructive device, in this case, a device capable of 
causing explosion and fire, 

‘The third element is simply the fact that the device 
was-not registered. You will recall there are in evide~~» 
certificates showing that a search was made of the National 
Firearms Reyistration and Transfer Record and that this search 
disclosed no records of a destructive device registered to any 
of the defendants. You are entitled, though not required, to 
conclude that these certificates establish the third element of 
this offense. 

Again as with the other substantive offenses, you 
will have to give consideration to the distinction between 
principals and aiders or abettors. The govermment's evidence, 
if you accept it, would tend to show that the destructive 
device was posgessed in Plant 4 by Dennis and Michael Tiche, 
along with John Shaw, The government has also offered evidence 

_ to prove that each of the other defendants took some action to 
! aid or abet their possession of the device. I have previously 


explained what sort of action and state of mind is necessary to 


| 
cons<itute someone as an aider or abettor. Let me point out that 
i 


as to this count, unlike Count 3, the action of any defendant 
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whom you find was in the plant and who participated in the 


- | abduction of the guards can be considered by you in deciding 


| whether a defendant acted so as to aid and abet the camission | 


| of che offense charged in Count 4. No defendant can be convicted ) 


| as an aider or abettor under Count 4 unless you find beyond a | I 

| reasonable doubt that he knew about the destructive device and 

| intended by his action to participate with others in their 

| possession of that device. 

i Again, I remind you in referring to any of the 
government's contentions I don't meen any way to imply that 
they are established. As you know, they are disputed by the 

_ defendants and whether they are established or not sre issues 
of fact for you. I simply al. ide to them by way of explanation 
of what the necessary elements are. | 

All right, jury may be excused. 

(Jury left courtroom at 10:45 a.m.) 

MR. SAGARIN: Your Honor, I would like to except to the 
Court's charge to the jury and ths fact that for the reason that 
it restated come of the evidence, as we did before, but, again, 

: particularly since the jury appears to be focusing on Count Four, 

_I think the Court's reference to the certificates in evidence 

, are particularly misleading, particularly since the Court doesn't 

| point out to the jury the factual issue we mete in the motior. for 

| judgment of acquittal, which is that the certificates only point 

, to @ nonregistration as of ‘ovember date, and not of a March 
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date, and there is no evidence in the case to indicate what that — 
| certificate means. The jury is simoly left to guess. 
THE COURT: I understand the point that was made to 


me, but no argument was made to the jury that in any way 


| Suggested that their fuct finding ought to center on that and so -- 


MR, SAGARKIN: The fact that counsel doesn't argue doesn't 


mean it's not a factual issue in the case. One of the factual 
_ dssues in the case is whether those registrations are sufficient | 
to make a finding that -- 

THE CO ikT: That may be. I have told them only that 
they are entitled to make the conclusion, put don't have to. I 
can't very weil frame for them factual contentions that counsel 
| haven't thought sufficiently plausible to make. 

MR. SAGARIN: I don't think it's not a nee of 
sufficiently plausible. I think there are a number of things 
you hav* to talk about in summation in a limited time, but 
when they are focusing on that count, I think the fact should be 
pointed out to them, and I ask the Court so to instruct the jury. 

THE COURT: I do: 't think I can make to them a factual 
contention on behalf of the defendants that counsel hasn't made. 

t didn't ‘n any of the initial charges. There was never any 
| exception to that initially, and I am certainly not going to at 
| this late stage reinject that issue at this point. 
MR. CLIFFORD: Your Honor's recollection may be 


| different than mine, but I thougnt that we had excepted to not 
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indicating that the date of November 1, 1974, certainly on the 
| judgment of acquittel, 
| TUE COURT: There is no doubt you «ved for judgment 


of acquittal. Your view was that the evi: .‘« was not sufficien 


I rejected that claim. When I charged initially on Count Four, 


—-———- —— ¢¢ —_______-__ _—____ 


I don't believe anybody in any way urged me, eicher initially, 


c. excepted afterwards, om the grounds that I had not sufficiently 


put to the: the evidentiary claim that you want#<i to make to me. 


MR. CLIFFORD: We are now that thay are focusing on 

that purticular cuunt. On behalf of Michael Tiche, I adopt 
the arguments of Mr. Sagarir and would urge the Court to so 
instruct the jury. 
13 MR. BOWMAN: Your Honor, I join with Mr. Clifford and 
Mr. Sagarin on the certificates issue. I also except to your 
'S | Honor's instruction to the jury specifically beginning with the 
government's evidence portion of your instruction. I think that | 
your explanation was a full explanation of the essential elements 
of Count Four, and it fully satisfied their request. However, | 
i I believe that for your Honor to again co into the contentions of 
ae 20 | the government was impropur, and I except to thet. 

ae MR. CLIFFORD: I have one further remark. Your Honor, | 

22 || Z except to ihe Court's charge wherein you aseociated the name 


23 | Michael Tiche wita Dennis Tiche, who has been convicted by 


ae this jury. I think that joint reference in charge Zour is a 


clear invitation to the jury to convict Michael on Count Four. 
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At least the association of that name at this juncture in the 
trial after a verdict has been returned against Dennis, I 
think that that is improper. I would except to that. 

THE COURT: I am not going to try to, I think there 
is an absolute dilemma about that. If I say the government 
Claims that Michael Tiche was the possessor, that's going to 
sound like I am suggesting that he is the sole possessor and 
Dennis wasn't “ven there. So I can't say that. If have told 
them repeatedly they are to give individual attention to the 
cases. They have demonstrated over eight sire that they are 
doing that, and so I don't think that I ought to in any way 
alter that reference to the claim. If I leave Dennis ont, it 
sounds worse for Michael. . | 


MR. CLIFFORD: That's the dilemma in giving the jury 


the government's contention, because at this stage of the game, 


I think it's a no win proposition. I don't think you can win 
either way on that, and the only safe way to handle that is 
not to give them the government's contention at all, which 3 
what we requested in the beginning, just merely the elements. 

THE COURT: There still remains the obligation to be 
clear with them, and I have endeavored to satisfy that, and I 
don't think I have m’ sstated the law to them on this point. 
But your point is on the record. 


(Recess taken.) 
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(In the absence of the jury.) 

"HE COURT: Gentlemen, there is a note from the jury | 
which reads: "If we find a defendant abducted the guards 
in Plant No. 4, must" -- underlined —- “we find that this aided | 
ani abetted the possession of the ficearm?" 

It seems pretty easy. 

MR. BOWMAN: Your Honor, that question is exactly 
what the jury must find. In other words, the question is not 
only if they fina that someone participated in the abduction, 
then they must also find that they aid and abet in the ’ 
possession of the destructive device. They must make that jump, 
and I think that by answering that question, the Court is 
usurping the jury's function. on I would alternatively argue 
that for the Court to say os them, “Yes" -- 

THE COURT: I was thinking of a "no", 

MR. BOWM WW: That's what I was thinking of. That's 
ay first positinn. But I didn't know if you wanted to hear 
argument before or -- 

THE COURT: I thought I would answer it no. I an 
net sure that a one-word answer is approsriate here, but I will 
certainly indicate that the answer to that weenkiee ig no. If a 
defendant abducted the guard, they do not have to find that this 
aided and abetted. 


MR. CRAIG: This is precisely the kind of question that 


i was worried about yesterday as a result of your instruction 
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inviting more specific questions about evidence and the law. 


I do think it’s a comment on the evidence by your ronor to 


respond to that question, and consequently, my first position 
is somewhat different from Mr. Bowman's, I would request no 
response whatsoever be given to that kind of question, because 
I think it moves into the jury's province. 

My second position is that the answor ia “so, with 
no elaboration, because I think that is, in fact, tim correct 
answer. If there is an answer to be given on that. I am 
worried about the ind of elabora.ion your Honor might give as 
to what kind of other contentions the government may make with 
respect to the abduction that they could find satisfied aiding 
and abetting, so my first position is that I don't think your 
Honor should answer that note, and if you do answer the note, I 
-hink it should be a one-word answer, no. 

MR. NEIGHER: The position of defendant Ronald Betres 
is the only appropriate answer to that question for the jury. 
is one-we~d answer, no, 

THE COURT: All right. 

(Jury entered courtroom.) 

THE COURT: Ladies and gentlemen, I have vcur note 
which reads: “If we find a defendant abducted the guards in 
Plant No. 4, must” -- underlined -- “must we find that this aided 
ané abetted the poss: sion of the firearm?" 


The auswer to that question is Clearly no. You don't 
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have to find that the abduct.on of the guards aided’ and abetted 


the possession oi the firearm. | 


I don't mean to go back over everything I said, but just 

| 

so I put in context the reason why I say no as an answor to that | 

question, I have indicated to you both what the elements of | 

the substantive offense are for Count Pour and also what thu 

aiding and abetting standards are, and I have referred to the 

fact that aiding and abetting requires some action that 

participates in someone else's commiasion of a crime, that aids 


that crime, some action by which « 2erson makes that crime his 


own and joins in it, aids it, advances it, makes it his own, 


2S. Sot oe 


It's up to you tc determine whether any defendant -- first, to 
determine whether he did do certain things, as a matter of fact, 
and then to determi..¢ whether that action did aid and abet 
anyone else’. possession, as I have used those words “aid* and 
"abet", but clearly you don't have to conclude that because a 
person did one particular act, such as the one you have wefersed | 
to here, the abducting of the guards, that that necessarily 4 
constitutes aiding and abetting. It doesn't necessarily 
constitute aidine and abetting. Whether a person aided and 
abetted depends on his state of mind and his action an4 ciiiainas 
both his intent and his action met the standards of aiding and 
abetting that I haveindicated to you, but clearly when you put it | 


this way, "Must we find that abducting a guard aided and 


abetted?", the answer is no. All right. 
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(Jury left courtroom -: 12:10 p.m.) 
MR. CRAIG: I take exception on the groundsthat I 
stated before, before vou gave thu instruction. 


THE CURT: 


I understand you prefer that not be 
said, but is there any claim that what was said is not a correct 
statement of t! slaw? 

Mx. CRAIG: No, your Honor. 

Are you waiting for a response from us? 

THE COURT: I didn't know if I was getting one or not. 
I saw some consultation, and I didn't know iy t-+ meant you 


had something more to Say or not. No, I think -- 

MR. CRAIG: The baria for my objection, your Honor, 
to your instruction, I set forth fairly completely before you 
gave it. That still is the basis for my objection. 


THE COURT: All right. We will take a short recess. 


(Recess taken.) 
(Jury entered courtroom at 5:15 p.m.) 


THR COURT: Ladies and gentlemen, I understand from 


your note that you wish to adjourn for the evening. Again, please 


adhere to the instructions I have given you each evening about not 


discussing the case with anyone, nor reading any newspaper accounts, 


any television or radio reports, if there should be any about this 
case. 

When you resume tomorrow, please wait until all twelve 
are assembled until you begin your deliberations, Jury may be 
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excused until tomorrow morning at ten o'clock. 
(Jury excused at 5:15 p.m.) 


THE COURT: I should put on the record at about four 


o'clock there was a note submitted by a juror requesting to 


suspend for the day. At that time, I discussed the note with 
counse. in chambers. They indicated to me that their preference 
was to let the jury go home dn view of that request. I thouckt 
the requert was not suffi.'ently well-founded to justify an 
early adjournment, so I simply wrote on the back of the note 
that it was rejected and the not -- and that response went 
back to the jury, and that's why they stayed until now, a little 
after five o'clock. 

All right, court adjourned. 


(Court adjourned at 5:16 p.m.) 
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(In the absence of the jury.) 

THE COURT: Gentlemen, one of the jurors called in 
this morning, or more accurately, his wife called in, to 
report that he is ill. She says it appears to be just, hopefully, 
a temporary bout with the flu and, hopefully, he will be he: = 
tomorrow, so I would imagine we have no alternative but to rend 
the jury home. Unless I hear any suggestion to the contrary, 
that's what I will do. I think it was Mr. Wishnafski. 

Is that the preference? 

MA. CRAIG: Yes, sir. 

Tury entered courtroom at 10:30 a.i:.° 

THE COURT: Good morning, ladies and gentlemen. As 
you no doubt have become aware, one of the jurors is not here 
teday. He reports that he has what hopefully will be a temporary 
illness, and I expect he will be back tomorrow, so the result 
is you have the day off. I think the way we will leave it is 
that we will try to get a current heszlith report late in the 
day so that if for any reason we are not in session tomorro:., 
we can tell you before you make the trip in, so we will try to 
get word to you late this afternoon, hopefully, to confirm we 
are in session tomorrow. 


So again please continue to abide the instructions I 


have given you not to discuss the case with anyone and not to 


look at any newspaper articles, television, radio reports, or 


anything of the sort. It's unfortunate there has to be an 
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interuption, but, obviously, it's beyond anyone's control, so 
the jury may bc excused, hopefully, to resume at ten o'clock 

tomorrow morning, and we will advise you at the end of tho day 

whether that schedule stands. 

All right. 

(Jury excused at 10:31 p.m.) 

THE COURT: Counsel in the pending case, if we learn 
this afternoon that the juror is still unavailable tomorrow, 
obviously, it would help this jury if we could tell them this 
evening rather than have them in, so I want to find out whether 
there is any objection to a second day's delay in the event 
his health does not permit his return tomorrow? 

MR. SAG.RIN: No objection. 
MR. CRAIG: No objection. 
THE COURT: All right. 


-0o000- 
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(In the absence of the jury, 12:35 p.m.) 


THE COURT: Gentlemen, there is a note from the jury 
which reads as follows: "We have reached a decision on Counts One 
and Two on several cases, but we are 4 >adlocked on Counts Three | 
and Pour with respect to these cases. Would you have any | 
instructions?" 

So that you can comment, if you wish to, in light of 
a -- in light of my initial thinking on this, it would Le to 


suggest that they report the verdicts they have reached, and 


| 

:s 
Ff 
if 


then to give them what I suppose could fairly be called a 


é 
modified Allen instruction with respect to matters as to whic’. 


they report that they are deadlocked. 

MR. CRAIG: The only danger that I see in that, that 
means they are considering individual defendants piecemeal, 
and I would request that, at least with respect to my defendant 
-- that they come in with verdicts on all four counts at the 
same time. 

THE COURT: TI don't know that there is any requirement 
that they do that, nor any way I can tell them that's what they 
| 2 must do. In fact, I told then originally that they were not to 
| 2) let their verdicts on any one count influence their verdicts on 
| any other count. So I don't know how I can how tell them not 
| ae to return a verdict on a count until they have reached a verdict 

on some other count. 


zs MR. CRAIG: My interpretation of that instruction, your 
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Honor, was *'.1t they could return their verdicts piecemeal on 
individual defendants, not on individual counts. I would -- 

THE COURT: That was as to reporting. I am referring 
to the usual instruction as to deliberation, I tell then, these 
are separate counts and separate cases. ‘Now, you want me to 
tell them “"s not 80. 

MR. CRATG: I think there are separate cases -- 

THE CUJRT: And separate counts. 

MR. CRAIG: < would request my case be considered as 
a whole, four counts tcing contained in that case. 

THE COURT: Well, that's contrary to what I told them 
in the full charge, and I think it's contrary to the law. I 
don't know of any rule that a jury is supposed to be told to think 
of @ll the counts as a bundle an. resolve them. I don't think 
that's the law at all. I think the law is exactly the opposite. 

MR. CRAIG: I am not making that argument. I am 
arguing I am entitled to a deliberation of my defendant as a 
whole. I think there is law that a jury can come out with 
verdicts piecemal on individual defendants when there is 
@ multiple defendant trial. I am not aware of any law where 
verdicts are brought in on Count Cne and there is a deadlock 
on Count-- 

THE COURT: There is nothing unusual about that. I 
don't know of any law that permits me to tell them they can't do — 
it that way. That's what troubles me about your request. 
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MR, CRAIG: That's my request. 

THE COURT: Is there law? 

MR. CRAIG: They are to be viewed individually 
rather -- they are to be vieuel as a whole rather than individually 
with respect to the court counts, rather than having piecemeal 
verdicts on the individual counts, that's my request. 

THE COURT: Well. I don't know of any authority for 


that. I « reesonably sure that's contrary to the law, so I 


don't see how I could give them that instruction. I think if 
I gave that instruction, cand they then came back, for example, and 
-- supposing they convicted your client, then, on two counts 
and acquitted on two, I think if I gave them the instruction 
you want, you would be able to complain to an appellate court, - 
you micht be esto,ped because of the request, but barring that 
poi-t, i th’nt there woul. be a good clair of error that I 
had forced that jurv into a joint consideration of ._unts, which 
might have contributed to a compromise, and thereby brought about 
an unlawfui consideration of what are separate allegations. 

That's what <I think the error would be, and that's why 
I am not going to do it that way, even when requested. I don't . 
think any defendant is entitled to a wrong statement of the law. 

MR. CRATG: My only response, your Honor, is that I 
think my defense is significantly different from the defense 
presented by other defendants in this case, and I think that my 


By defendant should be considered applicable to all four counts \s 
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and should be applied to ail four counts. 

ae COURT: That may be. You have argued that to them 
and each time they consider a count, they may well want to 
consider your defense. 

MR. CRAIG: I made my argument. 

THE COURT: All right. 

MR. SAGARIN: I would strongly object to the Court 


accepting piecemeal verdicts if it intends to give an Alien 


charge, an Allen type charge, on the remaining two counts. 


The Allen charge, depending on how it's given -- there is always, 
somewhat psychologically coercive -- but after the jury has made | 


a return in court and probably polled on certain findings, to 


then give them an Allen charge is doubly coercire, so if the 


Court were going tc accept the verdicts and declare a mistrial _ 
on the cther two counts, I could understand it and I would so 
move, but if the Court is going to give them an Allen charge on 
the last two Ea then I strongly oppose that and ask that 
the jury be advised chat if you are going to give them an Allen 


charge, give them before any verdicts are returned, but to 


accept the verdicts .sd then give an Allen charge, I think, would 


| 
{ 


length of time that: the jury has already deliberated, particularly 


be doubly coercive, yerticularly in view of the fact of the 


in view of the fact that it's been almost four weeks since I last 


summed up, and it's been probably six weeks since any evidence 
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of that, and the deadlock reported, at st as to the last two 


counts, a mistrial will be declared and verdicts be accepted on 


the other counts. | 
The other problem, of course, with the Court's general 
Allen charge is that the jury indicates thit with respect meee 
6 || counts, they are deadlocked. They say, "We have reached a 
Gecision with respect to some defe’ ants on some counts, and 


we are dead!~cked with respect to some of those defendants on 


| some counts.” They have not indicated they are deadlocked with 


respect to all defendants on all counts. And it would indicate 
to me that the Allen charge the Court is going to give may 
coerce them into making findings on some defendants that they are 
| not deadlocked on or just haven't made any findings, and I 


would oppose that. 


MR. NEIGHER: May I inquire as to the language of 


the note, does it say that as to those defendants that they 


defendants they are deadlocked on Counts Three and Four? 


THE COURT: That's correct. 


20 | MR. NEIGHER: Just to those defendants? 
21 | THE COURT: That's correct. 
22 || MR. BOWMAN: On behalf of defendant Coffey, your Honor, 


| 
| 
“| have reached verdicts on Counts One and Two, as to those 


23 | T have to adopt Mr. Sagarin's position. I think it's important 
for us to know what defendants they are talking about before your 


| Honor gives an Allen charge for the simple reason we don't know 
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| 
| 
if there is a deadlock with respect’ to certain defendants, but as 


to his other positions, I adopt his position. : 4 
MR. CLIFFORD: Your Honor, on behalf of Michael 
Tiche, I adopt the arguments of Mr. Sagarin. If your Honor 


decides that he is going to give the modified Allen charge, 


I think that perhaps we should hear that charge before it's 


given to the jury. That's an observation. I don't know if 


~ 


that's mandatory or not, buc I think it's something that we 
ought to know about. 

I do think that Mr. Sagarin is right on the general 
observations. _ 

THE COURT: Does the government have any views? 

MR. DORSEY: I agree with your Honor's proposal on 
handling the matter under the circumstances. It might be 
appropriate to maybe limit the Allen charge language to the 


further deliberations on the counts on which they have reported 


4 Hk op? 
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themselves deadlocked so there is no -- 
THE COURT: That's certainly what I have in mind. 


MR. DORSEY: I thought so. 


et th aa iain aaa 
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THE COURT: The one point that concerns me, I think it: 
was made by Mr. Bowman, is whether the counts should be returned, 
first so that counsel can -- if this was the pyvint -- can seniiy! 
decide what their position is knowing how it affects their | 


client. This way there are some alternative positions that 
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permutations are, and since it's -- we are just before lunch 
break, I think what I will do is simply take the return of 
verdicts and then tell the jury, since they have asked would I 
give them any other instructions, teli them that if there are 
any other instructions, I will take that up after lunch. 

MR. SAGARIN: Your Honor, I want to make sure that 
the record is clear. I object to that procedure of taking the 
verdicts at this time, that they have reached on some of the 
counts, without a prior determination as to exactly what's 
going to happen afterwards. , 

Secondly, I would ask if in the event that we request mt 
that I do request that the jury be polled as to their verdict, 
that I can -- if that is something that would become necessary, 

I would like to reserve the right to preserve that until all 
the verdicts are in on all the counts. 

THE COURT: All right. Perhaps we ought to find out if 
that's whatall counsel want to do so that issue is not discussed 
in front of the jury. 

MR. CRAIG: I have already objected to the piecemeal 
returning of verdicts on returning of counts. 


As to polling the jury, I would join in Mr. Sagarin's 


request. 
THE COURT: All right. 
MR. BOWMAN: I join in that. 
MR. NEIGHER: I join in that. 
~ SANDERS. GALE & RUSSELL 
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MR, CLIFFORD: I join in that. | 

THE COURT: All right. | 

(Jury entered courtroom at 12:50 p.m.) 

THE COURT: Good morning, ladies and gentlemen. | 
I have your note which reads as follows: “We have reached a 
decision on Counts One and Two on several cases, but wa ent 
deadlocked on Counts Three and Pour with respect to these cases. 
Would you have any ingtructions?" 

Well, first of all, I think it would be entirely 
appropriate for you to return the rdicts in open court that 
you have reached. So if the foreman has the verdict form, I 
think that can be handed up. 

I think I will defer for at least the moment the issue 
of any further instruction. It's nearly our lunch break, and 
I think what I will do is take the return of these verdicts and 
then let you know after lunch whether I think I will give you any 
further instru:tions. 

All right. Ladies and gentlemen, let me read the 
verdicts that you have reported. There art relating to 
Criminal N-75-53. 

United States against Peter Betres, as to Count One, | 
guilty; as to Count Two, guilty. 

Are those your verdicts in that case? 

(Jury answered in the affirmative.) 


THE COURT: In United States against Ronald D, Betres, | 
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as to Count One, guilty; as to Count two, guilty. 

Are those your verdicts in that case? 

(Jury answered in the affirmative.) 

THE COURT: In United States against Albert R. 
Coffey, as to Count One, guilty; as to Count Two, guilty. 

Are those your verdicts in that case? 

(Jury answered in the affirmative.) 

THE COURT: In United States against Anthony A. Just, 
as to Count One, guilty; as to Count Two, guilty. 

Are those your verdicts in that case? 

(Jury answered in the affirmative.) 

THE COURT: Just so that the record is clear, you have 
previously returned verdicts in the Moeller case, the Bubar 
case, the Dennis Tiche case, and the Connors case, and you have 
not as yet returned any verdicts in the case of United States 
against Michael J. Tiche. 

All right. Then, the jury may resume deliberations 
and I will advise you after our lunch break whether I intend to 
give you further instructions. 

(Jury left courtroom at 12:55 p.m.) 

THE COURT: Now, I think we ought to first again 
focus on the issue of any further response to the jury's 
invitation to further instruction. 


MR. SAGARIN: Your Honor, I would oppose further 


instruction and I would move for a mistrial atthis point on the 
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latter two counts, the jury having returned a verdict; I think 
any further instructions particularly coming from the Court would 
be coercive on those counts. I think that they have 
deliberated on the individual cases, and they have indicated -- | 
and thelength of time of deliberation indicates that, I think a 
and their indication that they are deadlocked, I think, is 
sufficient basis for a mistrial under the circumstances of this | 
case, particularly considering the length of time since the last. 
piece of evidence came in in the case against -- U.S. against 
Peter_Betres, the length of time since there were summations, 
and particularly since they have returned verdicts on some of 
the cases and obviously deliberated on the case against Peter 
Betres, so I move for a mistrial on Counts Three and Four. 

MR. CRAIG: I joint in that request. 

MR. BOWMAN: I join also. 


MR. NEIGHER: I join also. 


heat 


MR. SAGARIN: I do strongly oppose any attempt to 


try and get this jury to agree on Counts Three and Four. There 


PRIN, «LIP aid 


aad. 


seems to be no useful reason for giving thet charge in this case. 


Particularly one of the circumstances we do have to consider, of ; 

course, is that there is a state prosecution also pending, so I : 

think that there is no useful reason doe holding this jury any 

lenger on those cases. 
THE COURT: Do you want to be heard as to a mistrial i 

motion? : 
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MR. CLIFFORD: Your Honor, I don't know that I can 
add anything to what Mr. Sagarin said. Obviously, I move for a 
mistrial on Counts One, Two, Three and Four. We are in the 
tenth day of deliberation. It seems pretty clear_to me the jury, 
has been asking questions over a span of three to four days 
concerning Michael Tiche. I think any further charge would be 


coercive, particularly in view of that return of the verdicts 


here, and I move for a mistrial and that the jury not be given any 


further instructions. 

I don't mean to be facetious, but to go further in 
these Soltherations woetd be both cruel and unusual punishment, 
for my client, myself and perhaps the jury. 

THE COURT: There is no doubt that the jury has been 
deliberating for a somewhat extended period of time. There was 
reference to ten days. I think on two of those days they 
promptly went home when a juror was ill. 

MR. CLIFFORD: I excluded those. 
; THE COURT: There have been ten full days? I don't 
think so. 

MR. CLIFFORD: Sixty hours. 

THE COURT: That may be. That's certainly more than 
the normal case, but certainly not unprecedented. Some 
criminal juries have been out a number of weeks and in cases 


that took less time to present than this one, so I am not going 


to grant motions for a mistrial, clearly not in the ‘wichael 
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Tiche case where ©:-re is no indication at all that the jury 


has even come to the conclusion in their own minds that they are 


deadlocked. They simply have not reported, and this jury has 
demonstrated that it takes up cases one at a time, and they 
have reported verdicts as to defendants separately, and now 
have come in with verdicts as to four defendants on two counts, 
but haven't yet told us anything about where they stand on the 
Michael Tiche case, so while I understand your view that a lot 
of time has gone by -- 

MR. CLIFFORD: Not only gone by, but concentra=ed on 
Michael Tiche, the Marie Fobes transcript can only be -- 

THE COURT: I don't doubt that somewhere during the 
time they considered Michael Tiche, but the fact is that they 
are endeavoring to do exactly what I told them, and in very 
commendable fashion, and that is to consider these cases 
separately. Everybody scoffs that a jury can't do that. 
Everybody makes severance motions because they are certain that 
jurors will not consider cases separately. This jury has 
demonstrated that they do consider cases separately, and they 
have returned verdicts separately, and they have made no indica- 
tion that they consider themselves deadlocked in the Michael 
Tiche case, so clearly the motion for mistrial in his case is 
denied, and they will be permitted to continue deliberations in 
his case, 


Now, the cases of the other four defendants are 
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slightly different in that as to two counts, they have said 

that they are deadlocked, and the issue as to those four 

cases ia whether or not there should be any additional instruction, 
and I am still of the opinion that there ought to be. It will | 
be, as I have indicated, in a modified form. 

I willleave it available for counsel. I think they | 
probably heard it in other cases, but I will leave it available. 
The only wording it doesn't contain is the distinction in its 
application to cases on which they have indicated a deadlock, 

As to the Michael Tiche case, I am simply going to 
tell them that their deliberation wnould continue as it has. 

MR. CLIFFORD: I would object to that. I think that 
you can't separate Tiche frum the others, and then indicate that 
you give a modified Allen charge to the jury, it seems: to me 
that if the basis for not granting the mistrial is they have 
given you no indication that they are deadlocked on him -- and, | 
by the way, I don't know if they are deadlccked on Three and 
Four with regard to Michael Tiche, the note is not clear, but -- 
and maybe they are, maybe they are deadlocked on Three and Four 
-~ but it seems to me that in view of your Honor's prior remarks. 
they give you no indication that they are deadlocked or hung up 
on Michael Tiche, then they should not be given an Allen charge, 
and I don't think you can separate Michael Ti-he from the other 
defendants, 


THE COURT: I will endeavor to select words that at 
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least try to do that. 

MR, CLIFFORD: I object to that, your Honor. 

MR, CRAIG: Would your Honor leave theAllen charge on 
the bench for us to read? 

THE COURT: Yes. Is there anything else to take up 
at this time? 

MR. DORSEY: I am only wondering, eventually, we are 
going to have to face the problem which -~ I will have to bring 
to the Court's attention, with respect to the bond situation, 
as to the defendants who have now stood convicted of two charges, 
and that is something that the Court is going to have to resolve, 

It seems that we might as well meet that right now, so 
I would simply bring to the Court's attention that change of 
circumstances and ask the Court to consider whether or not now, 
as opposed to some other time, i.e., when there is a resolution 
of the deliberations on the other counts, the Court feels it 
appropriate to determine what the bond situation should be. 

The present bond situation, of course is -- was set 


for a time up through -- presumably ur through the time of 


the rendering of the verdict. We don't have a complete verdict, 


but we have at least a partial one. 

THE COURT: Well, I am somewhat reluctant to make any 
decision on that score while the jury is in deliberation in the 
case, 


MR. DORSEY: I don't mean to -- by raising it, to suggest 
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that the Court, of necessity, should do so, but -- and I can 
sharethe Court's reluctance, but I felc obliged to bring it 

to the Court's attention. 

| THE COURT: I think I will just leave matters where they 
are on that subject for the time being. 


(Recess taken for lunch.) 
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AFTERNOON SESSION 
(In the ebsence of the jury, 2:25 p.m.) 
THE COURT: I -.ather counsel have had a chance to look 
| at the proposed supplemental instruction. They have told me 
informally that at least one point of objection is the language 
| that talks about future disposition of the counts. Well, the 
| fact is a disposition does have to be made. 
| I take it the point is that the language, as you read | 
| it, made it sound like another jury trial was the only way, or | 
( 0 perhaps the most likely way, and I will endeavor to make clear | 
| to them that there is nothirg inevitable about a jury trial, but 
| it certainly is a possibility. 
| MR. BOWMAN: If you are going to say.that, I think | 


‘ | you ought to tell the jury that dismissal is also a possibility. | 


THE COURT: If I start canvassing all possibilities, 
that really gets into serious difficulties, because there is at | 
least one possibility 1 aa sure you don't want me to mention. 


The only -- it gets a little difficult if I start talking about | 


| 


all the things that might happen on either side of the case. 


The only thing I am really concerned aout is they | 
understand anything that might affect jury consideration, not 


4 
4 
4 
“ 


MR. SAGARIN: Your Honor, I have a couple of comments 


would like to make. First cf all, just going back out of the 
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order, what the Court just said, there are really two possible 
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alternatives. One is another jury, an. the charge be dismissed, 


So I don't think there is a multitude of possibilitie. that 


| 

| 

| 

| the jury has to be concerned about. 

| 

| What bothered me most about the language particularly 
| was the indication, particularly in juxtaposition with the 
language that there is no reason to believe that another jury 


can decide it any more conscientiously or better than you. 


| 
I aid call your Honor's attention, through your law 
| clerks, to a couple of cases maybe the Court should consider. | 
| One is U.S. against Bass, 490 F. 2nd, 846; B-a-s-s, 490 P, | 
2nd, 846. | 
I think in that case, your Honor, the jury sent the | 
oe judge a note, and the note said -- there were Counts One a 
Pive, and the note said: guilty, Count One, hung, hung, hung, | 
a ! guilty, Count Five. The judge advised the jury they should | 
| continue their deliberation and reach a unanimous verdict, and 
the Fifth C*rcuit held that that, as I read it, was an improper 


Allen charge and reversed, 


Now, my view of that case is that the Court, having 


| 
a sent the jury back out of the courtroom after they have come in | 
| a and asked for instructions, the Court has, in effect, given “a 
j " those instructions, and the only course to remedy that at the | 
" moment is a mistrial, the mistrial being granted. | 
“ Secondly, I call the Court's attention to two other | 

25 
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‘ Amaya, 509 F. 2nd, at page 8, which are both Fifth Circuit 


instructions which tend to tell the jury that they are the ju-cy 


which must reach the decision, which comes into the problem of 


| 
cases, one in '74 andone in '75, both of which talk about | 
| 


the Allen charge to start with. And according to those -- 
what I say in those cases, to the extent that the charge in 
any way implies that this jury must reach a decision, or should 


reach a decision, really because they can do it better than 


| 

| 

| 
anybedy else, or at least as well as anybody, it's improper, 

To the extent the Court is going to give a charge, I 
would ask that it be added to the charge ~- language along the | 
following lines ~ perhaps it's not better, but it can be made | 
somewhat better — but I think the Judge should tell the jury | 
that if they are going to. consider the views of the othurs, they 


ought to consider the fact that after lengthy deliberations, at 


least some other jurors have a reasonable doubt, and if the 


evidence was such as to cause those jurors to hesitate to act in| 
accordance with the reasonable doubt standards, that may well be. 
a basis for the other jurors considering that there is reasonable 
doubt on those two counts. | 
THE COURT: All right. Any other comments? | 
MR. DORSEY: Your Honor, one technical matter before | 
the jury is brought in. I think your Honor has left open the | 
question, your -- the question of the polling of the jury on the 


-first two counts. 
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[THE COURT: No. I thought that was considered, and that 
all counsel requested that their right to make that request be | 
reserved until the jury is finally discharged in their cases. 

MR. DORSEY: I wanted to make sure that was clear. 
There was some suggestions that the interval of seeing what 
the jury did would afford them an opportunity to see themselves 
individually what they would do in that regard, and I am assuming 
that absent an indication to the contrary that they do want to 
simply hold that open until everything is resolved. But I would 
suggest that be made clear. 

The other thing is that --- 

MR, BOWMAN: I am not clear on what Mr. Dorsey said. 

THE COURT: The question is: is it still defense 
counsel's preference that any polling request be deferred until 
the jury is di rged as to a defendant? 

MR. DORSEY: I have no objection to that. I want to 
raise the question, now, if consideration is given to the elements 
on which the jury has, in effect, convicted for as to the first 
two counts and what I consider to be the very close interrelation- 
ship with the third and fourthcounts and, indeed, with the -- 
with just some additional elements, the actual transporting in 
the one instance, the specification of the transporting of the 
explosives in the third count and destructive device in the dinette 
count, the thought occurs to me that in order to be clear, that 


in addition to the modified Allen charge that you have in mind, it 
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would seem to me appropriate, and I would request, that the 
Court reinstruct the jurors on the elements of the third and 
fourth counts and on the aiding and abetting charge so that 

when the matter is resubmitted to them, there will be, in effect, 
a concentration of the elegal elements that are involved in 
those matters that they still have open for consideration, and 

I would request that. 

THE COURT: Gentlemen, at this point I have to tell 
you what I am going to do. I heard y.ur various suggestions. 
As I have indicated, I have denied the motionfor a mistrial. 

I think it's entirely appropriate. There is abunJant suthority 
to receive counts, receive verdicts on counts and pe. it a 
jury to continue deliberating. 

The further question is: is it at that point 
appropriate to give a jury any further instruction in the nature 
of an Allen charge and not give -- in this Circuit, and perhaps 
elsewhere, as well, that is entirely clear, and I rely on the 
cases in our Circuit, U.S. against Frankel, 65 F. 2nd, 285, Judge 


Hand's opinion. The cases Mr. Sagarin relies on are for quite 


different proposition, not that a charge cannot be given, but 


that a charge that is given must not be coercive. That clearly 
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is the law, and the phrases that the Fifth Circuit found 
objectionable are phrases I do not intend to use. 
I am certainly not going to tell this jury that they 


have got to return a verdict, and I will put to them the choice 
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they have between returning a verdict or remaining deadlocked. 


As far as the specifically suggested language, I am 
going to reject the government’s suggestion. The jury has 
heard the elements several times, and it may be that if they are 


still in some uncertainty about it, some further explanation 


| 
| 
| 
| 
must be given, but I think to give them those portions of the 
charge when not asked for could easily be misinterpreted by 
| 

them, and I am not going tu do that. | 
f am also not going to give them Mr. Sagarin's 


sugyestion, because to be complete, I would have te give them 


the reciprocal. It may be that there are some jurors who ought 


| 
to consider that other jurors have a reasonable doubt, but the 


want to consider that some jurors have been already persuaded 
beyond a reasonable doubt, and I don't think it would be at all 
appropriate to get into that type of cseattnduakun 

I think if I give them thelanguage -- it's fairly 
mild language. It's been often approved, indeed, far more 


pointed remarks have been approved, but I intend to give it in 


| 
| 
| 
| 
| 
what I think is a reasonably mild form, but without in any way Be 
inviting them to consider particular aspects of what some other 
juror has considered. | 
I think once I start down that road, there are just | 
enormous difficulties to be encountered, | 


MR. CRAIG: Could. I make two very minor supplementary 
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(Jury entered courtroom at 10:45 a.m.) 


. I turn to the cuestion that you have submitted this morning, I 


want to take up on other thing. It came to my attention that 


a newspaper was. found in the jury room tis morning. It's the 
Journal Courier, the New Haven Journal Courier, from yesterday 
rning. It's not today's paper. It's yesterday's paper. 
So the first thing I want to know ~-- and in asking 
this of you as a group, if there is any detail to the answer, I 
would rather hear that individually, so I just want to know now 
let me put it this way: Are there y jurors who re aware tl 
his edition of yesterday's Journal Ccurier gs in the jury room 
‘ when they came in this morning? ‘las it any: ber of the jury 
] ho gave this to ; 4? Sona tty 21 brought it 


to my attention, so I aa not quite clear what the situation was. 


desk, and I irmediately asked if anybody brought it in or knew 


7 


inything about it, and I got negative answers in both respects. 


Then f brought it to the marshal, and I said we discovered it in 


5] , 


this manner, and we don't 


how it even got there, so -- 


THE COURT: All right. Then I will ask just a further 


. question. Did any member of the jury have occasion to look thr 


dition? Fither in the jury room or outside the jury room? 


All right. Then, let me also ask whether since we 


REMAN: I discovered that on the office -- on a 


know who brought it in. ‘We don't know 


THE COURT: Goc.. morning, ladies and gentlemen. fPefore 


12 Pe Pers Seaaet 


r ixcticle oO radio or TV 


I appreciate I instructed you not to 


ar accounts, but it could 


are not words you ordinarily use. They are lawyer talk. They 
are not layman talk. Let me just read one paragraph that tries 
to get at the -- something at the core of aiding and abetting. 

In order to aid or abet another to commit a crime, 
it is necessary that the accused willfully associate himself in 
soma way with the criminal venture and willfully participate in 
it as he wonld in something he wishes to bring about: that is 
to say, that he willfully seek by some act of his to make the 
criminal venture succeed, 

Now, Count Four charges possession of the unregistered 
Firearm. So whether a person has, as you put it, helped to 
possess within the meaning of the aiding and abetting statute 
means whether or not he has taken some action that indicates he 
is trying to assist a person who actually did possess the firearm. 
Did he join with that person in some way to carry forward, to 
ansist, to help bring ahout that person's criminal .ctivity, or, 
in terms of Count Four, that person's pos sion of an 
unregistered firearm. It doesn't mean did he physically lay a 
hand on the fireara? At least, it's not Limited to that. 

You can participate in various ways, and you heard the 
evidence, and it's up to *tyou to decide whether the actions of 
a defend.it whose case you're considering did indicate his 
participation in the criminal venture charged in Count Four, or 
in terms of the words I read you, did he willfully seek by sone 


act of his to make that crininal venture succeed? 
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If he was a bystander, if he simply knew it was 
, happening, but didn't join it, didn't participate, he didn't aid 
: and abet; but if he took some action to help make that. venture 
succeed, then he could be found to have aided and abbeted, or, 


as you put it, to help possess that firearm. 


Now, whether you make that finding or not is up to 
you. I have tried to indicate the standard. an appreciate 


that there is some lack of precision to these words, and 


ultimately the decision is up to you whether you find, and, 


of course, before you can return a verdict of guilty, you 


or seek by some act of his to make the criminal venture succeed 
. 


It's in that sense that a person can be said to aid and abet 


iv 


someone else to commit a crime, or in this case, as thea charge 
is, to possess an unregistered firearn, 

So if you have a r onsble Coubt as to whether a 
defendant did that, then you must find that defendant not guilty. 
If you think a defendant took that sort of action, demonstrated 
that sort of participation, and if you find other elements are 
established, then you'ra entitled to return a verdict of guilty 
of that defendant on that co ne. 


Jury may retire. 
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(Jury left courtroom at 10:57 a.m.) 

MR. SAGARIN:s Your Honor, I would like to except to 
the Court's charge. I think the Court's charge, which was sort 
of an off the cuff advice to the jury, which the Court attempted 
to respond to their charge, short cut all of the things which a 
jury must find before they could find a defendant guilty. I 
think it misstated and -- he made -- misstated what aiding and 
abetting, Count Four was all about. I think it was wrong. ‘The 
Court -- we are talking about possession of an unregistered 
firearm, and aiding and abetting must be -- the crux of that 
charge is the nonregistration. It's not the possession of a 
lrearm. It's the nonregistration of aiding and abetting -- 

I think it has to be with respect to the nonregistration. 
The Court's first charge had some of that flavor, but 


this charge took thatall out and seemed to indicate to the jury 


if they found the defendants were ~-- willfully participated in any 


way in the venture and h pec that the venture succeeded, and 


when the Court referred to venture, it wasn't clear at all that 
tha Court was talking ahout the nonregistration venture. Then 
they could find the defendant guilty. 

In view of the verdicts that have already come in, 
I think the Court's charge was entizely prejudicial, particularly 


coming after the Court's given an Allen charge. I except to it, 


I ask -~- the only curative thing ould be to tell the jury to 


disregard what it just told them and rexead them the charge on 


tae 
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Count Four entirely. I think the Court is -- entirely confused 


them and allowed them to find a defendant guilty simply by being 


part of -=- by having then found guilty of Count Two. 


MR. NEIGHER: I join with Mr. Sagarin and would 


except to your Ienor's emphasis on aspect of venture, I think 


the jury is somewhat confused as to which venture we ara talking 


about in this case, and I think the emphasis on venture 


neraly, rather than the actual act of possession or aiding and 


abetting of possession and -- is prejudicial, and I think the 


entire charge should be read hack. 


MR. CLIFFORD: the 


record, on bechal? of Michael 


Tiche, If join in Mr. Sagarin’s obje 


MR. BOWMAN: TI also join My. Sacarin, ccept that my 
objection really doesn't pertain as much to the nonr sgistration 


as it does to what I think the jury was focusing on a very 


specific inquiry to help retain the f! irm, and the Court 

gave the most generaly possible lenguace « cerning the 
Cefinition of aiding and abetting, and Cygpeds ect to it, and I 
x © to it, i tT don't lieve t} is any ative 


nstruction. 

MR. CRAIG: Your lonor, I join with Mr. Bowman and Mr. 
Sagarin's position, and except to the Judge's instruction. 

THE COURT: All right. fT will not instruct further in 
light of counsel's request. If the jury uas some further inquiry, 


that’s another matter. I can appreciate that counsel want to 
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express their dissatisfaction with each thing that's said, but 

tam entirely satisfied that I did not distract their attention. 

y : I reminded them specifically there ara other elements of the 
offense, I referred specifically to possession of an unregistered 
firearm. It's not surprising I didn't dwell on registration, since 
nobody argued that point to the jury at all. 

Their question talks about what it means to help 
} possess a firearm. That's whatthey asked, and that's what I 
endeavored to tell them, 
If what If told them is not the correct law, that's 


something else again, but I don't believe that I told them 


ry ; anything that is not an accurate statement .% to what it means to 
‘s 5 aid and abet someone to do the act of possession, and that's the 
: topic they focused on, and while I did feel I should remind then 


there are other elements, I just can't at each inquiry teli 


them everything else in the charge. I have to try to take them 


. & 
serfous’y and answer their question, What's what I tried to do, 
and if it turns out to be erroneous, I will be so advised. 
All right. 
or (Recess taken.) 


(In the ahsence of the jury, 3:40 p.m.) 
THE COURT: There is a note from the jury that indicates 
they request adjournment at 3:30, as stated yesterday. I had 
. hoped all counsel would be here at this juncture, but apparently 


Mr. Craig is on trial upstairs in Judge Zan,ano's courtroom and 


er Saeiie nme — —_ _ oa 


« 
3 
q 
| 
# 
4 


is now in the middle of surmations. 

That being so, I am reclutant to take any action other 
than recessing the jury in his absence, but I can appreciate 
that perhaps you have claims you want tomake, and so you can be 
heard, although I request you be heard briefly because, as you 
know, it is important to one juror to keep a doctor's appointment 
this afternoon. 

MR. SAGARIN: I don't mind being heard after the jury 
is excused. We made our points to the Court. 

THE COURT: 

(Jury entered courtroom at 

THE COURT: Ladies and gentlemen, you sent a note 
indicating that you request to adjourn at 3:30, as s' 

Gay, and I did indicate that I would endeavor to comply with 
that request, and I am sorry I am a couple minutes late, but 


we will let you go now. 


Please again scrupulously observ 


given you, particularly over a weekend? recess more 


Aon SS 


t an overnight recess, about not discussing 


anyone, even at home, and avoid any newspapers 1 any radio or 
television _scounts of the case. Just boar in mind faithfully 
the instructions I have given you during all this period of 
deliberations. 

The jury will return ten o'clock Monday morning and, 


az usual, wait until all twelve are in attendance before actually 


beginning to resume your deliberations. 

All right. 

(Jury excused.) - 

MR. SAGARIN: Your Honor, when prior to the jury 
coming in we had advised the Court at the bench that we thought 
this jury should be inquired of as to whether they vere still 
deadlocked in view of their notes yesterday, andmoreover, 
regardless of that, we had advised the Court we intended to 
move for a mistrial on account of the length of deliberations 
and in view of the note, and in view of the length of proceedings 
since the Allen charge, so at least on behalf of the defendant 
Peter Betres, and since Mr. Craig is not in the courtrooi. 

t least for the mistrial motion, would join 
in that. I join in it on his behalf, although I will let him 
make his own record. 


Y move for a mistrial at this time, and if the Court 


4s not -- feel an inquiry should be made, at least if the jury 


returns, to make an inquiry upon the return, and if it's 

indicated that there is a deadlock, we vould ask fer a mistrial, 
We feel that tne length of deliberations at this 

time now going into the month of Pebruary are long enough. If 

they can’t reach a decision, they have had all the.law and 

all the facts for almost seventy hours, md we would ask the 

Court declare a mistrial on Counts Three and Four. 


MR. NEIGHER: I join in Mr. Sagarin's request, 
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MR, BOWMAN: I join in Mr. Sagarin ~- and also I really 
couldn't hear whether or not he moved, in addition to the grounds 
he moved on -- whether or not he stated that he objected to an 
° | inquiry not being made now, that whether or not they were 
deadlocked. 


On behalf of the defendant Coffey, it was my feeling 


“4 


that an inquiry should have been made today, so I object or 
except to that procedure, also, in addition to my motion for 


mistrial . 


MR, CLIFFORD: Your MNonor, on behaif of the defendant 


iy 


Michael Tiche, I likewise move for a mistrial, and amplify only 
indicating my motion is directed to Counts One, Two, Three 
and Four. 
THE COURT: Well, the motions for mistrial are denied. 
The question of whether any inquiry should be made to 


the jury as to wheth r further deliberations might be useful 


2 


‘our in the four cases on which they have 


ryt 


on Counts Three and 
returned verdicts, but are still deliberating those two counts, 
I will take that matter up with counsel Monday morning. I would 
have taken 4t up now had Mr. Craig's other trial schedule 
permitted his appearance now, but I don't think that's the type 


of matter that can be resolved in the absence of any counsel. 


And also, while I can see son 


re] 

z) 
2) 
4 


counsel might have preferred it 
happen at the end of today, I don't think there is really much 


significance between considering that matter at the end of one 


a = 
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days’ deliberation or at the beginning of another day's. Sol 


will tcke that up with counsel. 
I will ask you to be in attendance a fow minutes 
ahead of ten on Monday so we can consider that and see what 
counsel want to do, and then a decision will be made as to 
whether an inquiry should be made Monday morning. 
MR. DORSEY: Would the record show that while Mr. 
Craig was not here, Mr. Just was here for the dismissal of the ‘ 
jury? I don't know that it's crucial, but the record should 
show it. 


THE COURT: All right. We will take a recess. 


(Court adjourned.) 
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(In the absence of the jury, 10:30 a.m.) 

THE COURT: All right, gentlemen, when we recessed 
on Friday, several counsel indicated they wished to take up 
the matter of whether any inquiry should be made to the jury, 
presumably with respect to the two counts in the four'cases on 
which they reported disagreement on Thursday, and at the end 
of Priday, since Mr. Craig was then before Judge Zampano, and 
I told the jury they could recess uc an early hour, I indicated 
we'd take the matter up Monday r..rning. Then Sunday, yesterday, 
turned out to be a blizzard, and so the matter is before us 
this morning. 

So, I‘ll hear what your requests are. 

MR, BOWMAN: Your Honor, on behalf of defendant 
Coffey, I would move that inquiry be made of the jury as to 
whether or not they are deadlocked at this point with respect to 
Counts Three and Four of the indictment. 

As your Honor will recall, verdicts were read in the 
first two counts, an Allen charge was given, and then a 
supplemental request for addi*4{onal instruction with respect to 


Count Pour was requested by the jury. After that, the Court's 


instruction, the jury went on to deliberate, they went hom at 


3:30 on Priday, because Mr. Pond apparently had a doctor's 
appointment. 
I think it's important that we know at this point 


whether or not they are deadlocked, and I move that such an 


11259 


inquiry be made of the jury at this tine. 

MR. SAGARIMN: Your Honor, the first thing I'd ask 
before the jury's instructed, I'd move for a mistrial at this 
time. I think the lengthy deliberations, it's now six weeks, 
and any testimony in the case of Peter Betres -- it's a little 
hard to believe the jury can still remember the facts as they 
were presented. It's been a -- four weeks since argument. I think 
the jury deliberations have extended over too long a period of 
time for there to be any more iicaningful consideration. 

Secondly, I feel it is important to have an individual 
voir dire, at least to report on Mr. Pond's condition of health, 
which has caused them during the course cf deliberation, 
including prfer io the agreement on the two counts, in which 
there was agreed to miss at least two days of Setnasiabhai 
and then to have to adjourn early because of an ulcer condition, 
and I think it's important to know whether he is physically able 
to continue the deliberations in the manner that a juror should, 
particularly after the Court has given an Allen charge which, 
to some degree, is coercive, and gave a supplemental charge, which 
we felt was very coercive, so I would ask, in addition to the 
qroup voir dire of the jury, that if the motion for mistrial is 
denied, that Mr. Pond be individually voir dired about his 
health condition. 

THE COURT: You say if -- you said if there's an 


inquiry. That's what I want to know is whether you want an 


inquiry. 

MR. SAGARIN: I want an inquiry if the motion for 
mistrial is denied. 

THE COURT: You want the same inquiry Mr. Bowman wants? 

MR. SAGARIN: If the motion for mistrial is denied. 

THE COURT: All right. ‘fell, do other counsel want 
to be heard? 

MR. NEIGHER: I join with Mr. Sagarin, your Honor. 

MR. CLIPFORD: I would join Mr. Sagarin, also, your 
Honor, specifically on the issue if Mr. Pond's present. 

THF COURT: What about specifically on Mr. Bownan's 
request? 

MR. CLIFFORD: Well, your Honor -- apparently is 
addressed to the lawyers who -- whom the jury have indicated 
that they're hung up on Counts Three and Four. 

THE COURT: I want to know the views of all attorneys 
for the defendants before I make a decision on this matter. 


MR. CLIFFORD: I would request that the jury be inquired 


as to whether they are hung up on their deliberation, and I would 


request that it include all verdicts, not only those that I have 
previously indicated. 

MR, BOWMAN: Your Monor, I just want to make my 
position clear with respect to the individual voir dire of Mr. 
Pond, and that is I object to any individual voir dire of Mr. 


Pond until an inquiry is made to the jury as a whole as to whether 
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er not they're deadlocked on Counts Three and Four. 

THE COURT: All right. 

MR, CURTIS: I join in Mr. Bowman's position and 
Mr. Sagarin's should a mistrial not be granted. 

THE COURT: All right. The motion for mistrial is 
denied, The deliberations have extended over a period ot tine, 
although not an extraordinary number of actual deliberation 
Gays has been involved. And I just see no basis whatever for -- 
at this stage -- terminating their deliberations simply by the 


passage of time. They have a number of cases, they have been 


handling them individually, reporting verdicts as they reach 
them, asking for suoplemental instruction along the way, and 
I just see no basis whatever to terminate their deliberations. 

As far as the request to make an inquiry of one of 
the jurors as to health, I don't think that's an appropriate thing 
to do. The jury is currently deliberating, and I think {nquiries, 
while that process is goirg on, ought not to be done unless 
plainly warranted, 

Tt is a fact that, as the juror's note indicates, which 
is a matter of record, thaton a prior occasion he asked to go 
home early saying he didn't feel well, On Thursday of last week, 
he asked to adjourn at an early hour, not because of any 
complaint about his health, but sinply because he wished to 
see a doctor, and I thought that was certainly a reasonable 


request. 
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Now, if he reports a health condition that raises a 
ground for further inquiry as to appropriateness of his continu- 
ing, that's something else again. But just because the man 
requests to leave a little early so he can make a doctor's 
appointment, I don't think is a sufficient reason to interrogate 
him on that subject. 

I understand it, then, that no defense counsel 
objects to the jury being asked, at least as to Counts Three 
and Pour of the four cases on which they reported disagreement, 
as to wi.ether their deadlock remains, or as I would probably put 
it to them, or whether they think that further deliberation 
would be useful. 

inderstand Mr. Clifford prefers that inquiry to 
include all counts of his client, but in the absence of any 
report from the jury that they have any disagreement as to his 
case, I don't think there's any basis for ny making such an incmiry 
of them. But I will make the inquiry as to the two counts of 
the four cases on which a disagreement was reported, They made 
that report to me, I think it was in the middle of Thursday. 
They were given a supplemental instruction after lunch on 
Thursday, and a further instruction on Monday -- on FPriday, excuse 
me. And I think it’s appropriate to note, particularly since 
they have another case before them, as to w ich they've made no 
report at all, and if, in fact, they are deadlocked on those two 


counts, it would be well to know it so that their attention can 


ee 
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be focused solely on the matter as to which they've made no 
report at all. 

MR. DORSEY: With respect to your Honor's last observa- 
tion, I'd point out -- and I would feel that the Court should not 
make an inquiry as to the third and fourth counts at this time, 
because when your Honor instructed them, and your use of the 
modified Allen charge, you told them specifically to try to see 
if they could resolve the question, but that if they did not find 
themselves able to resolve it, and that they Should not feel 
individually obliged to resolve it, that that would be the end of 
it. 

Now, they have not reported that they are at the end 
of their ability to deliberate further with prospective, fruitful 
conclusions to those deliberations, and having in mind that the 
Court cannot send them back again, it would seem to me that the 
more appropriate thing would be to leave to them to report if 
they are, in fact, deadlocked on those counts. 

THE COURT: Well, if those were the only counts before 
them, I might do it that way, but I am bit concerned that with 
another case,as to which they've made -© report, still before 
them that their attention should again be focused on the choice 
of either deliberating further on the two counts in the four 
cases, or reporting a. atlock. So that if they wish to report 
a deadlock, we know that, and it may be they wish not to. But 


I think it is appropriate that at this juncture we find out, The 


SS 
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choice remains theirs. 

MR. DORSEY: Since the Court has already, in effect, 
told them that, and since they have not appeared bashful about 
letting. the Court know -- reporting on the status of their 


deliberations on any matters, including the deadlock, it would 


not seem to me appropriate to make specific inquiry of them, but 
rath r leave to them, at least at this juncture, the question of 
whether they wish further deliberations. 

MR, SAGARIN: Your Monor, in denying the motion for the 
individual voir dire, Mr. Pond, the Court generally referred to 
a health problem, I think the record should reflect that of 
which we're aware, and I believe is reflected in the notes to the 
juror, or at least in comments to the Court from the marshal 
as to requests that the nature of the illness was -- which also 
caused Mr. Pond to miss a couple-of days of trial, was an 
ulcer condition, and one which I think we can take some notice 
of is an ulcer condition is one generally aggravated by stress, 
so it's not as if he was going to a doctor, a podiatrist or 
because he had some allergy, I think it's an illness which is 
eifficiently related to stress that inquiry ought to be made, and 
I think the record should reflect that unless facts which the 
Court is aware -- 

THE COURT: The only facts I know of are those 


reflected in his notes, which are a matter of record. 


MR. SAGARIN: Your flonor, I haven't seen the notes. 
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THE COURT: They have all been filed each time they 
have been sent. 

MR. SAGARIN: I don't think we're mistaken on that, 
but if there was, I thought there'd be an opportunity to correct 
the record if we were mistaken on the nature of the illness. 

THE COURT: No, I don't think you are. 

MR. DORSEY: As to your intention that you were going 
to make inquiries as to the third and fourth counts, is it your 
intention to ask them if they're deadlocked, or ask them if 
they feel after this moment further deliberations as to those 
counts appear fruitful -- at least possibly going to produce 
fone resolution? 

THE COURT: I intend to ask them which of those two 
situations presently obtains. I'm not going to direct my 
inquiry to one or the other. 

MR. DORSEY: Well, may I point out, your Honor, this 
is a little cumbersome as to how to handle it, in a way, because 
you've got four defendants and a total of actually seven counts 
which they are still considering in that category. Furthermore, 
they are deadlocked, at least as or this moment, if the situation 

a 
that existed as of the time that they reported themselves 
leadlocked on Thursday still prevails, which we assume to be 
the case since they haver.'t reported any agreement. 

THE COURT: Well, I don‘t know that, you see, 


MR. DORSEY: Well -- but, I can't -- T don't think the 
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Court can presime that they go from a Thursday deadlock to all 

of a sudden be undeadlocked. In other words, what’ I'm saying 

is that it isn't really -- | 

THE COUPT: For all I know, right now they can be in 
the middle of a very animated discussion, whatever their ballot 
was, they could have changed. ‘.are's no reason to th.ak that 
the precise situation they reported on Thursday hasn't changed ©». 
today. The fact that they haven't returned a verdict doesn't 
mean that ince been no further consideration. 

MR. DORSEY: What I'm saying is that the to. 
alternatives that you intend to give them aren't necessarily 
mutually exclusive. They may stiil be deadlocked, but on the 
witiet than, they may also be, because the deadlock still satel ho 

THE COURT: I will endeavor to explain to nats that 
deadlock is the opposite.of the situation in which further 
deliberations might be useful. 

MR. CRAIG: Just a brief question, your Honor. Do 
you intend to ask them for answers from the jury box and 
individually poll them as te the response to your inquiry? In 
other words, what is the means py which you intend to get the 
response from the jury to your question? 

THE COURT: I'm going to ask the foreman and leave it | 
to him to decide whether he is in a position to respond now or 
would like to consult with the jury as a group before he 


responds. 
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MR. CRAIG: I'd noiasak for an individual poll. of the 
jury in the box, your Honer, for the response to your question. 
THE COURT: No, I'm not going to do that. in & 
(Jury entered courtroom at 10:50 a.m.) 
THE COURT: All right, ladies and gentlemen. As you 
recall, on Thursday you sent me a note indicating that as 
to the remaining counts in four of the cases, those of Peter 
Betres, Anthony Just, Albert Coffey and Ronald Betres, you 
reported that there was a Geadlock on the remaining counts with i 
which those Gefendants are charged, and I think it was after 
lunch on Thursday I gave you some additional instrictions which 
indicated that if further deliberations would be useful, that 
would be entirely appropriate, and that if your conclusion was 
that the deadlock remained, that that would be entirely appropriate 
and ~~ and that you should let me know if that was the situation, * 
And, of course, you also have pending before you all four of 
the counts in the case of Michael Tiche, as to which no report 


has been made at all. 


aa 


Now, with respect to the four cases as to which you did S 
report a deadlock, the cases of Peter Betres, Anthony Just, 
Albert Coffey, those three as to which Counts Three and Four 
remain unresolved, and Ronald 3etres, as to Count Four, remains 
unresolved, since he's not charged in Count Three, I'm going 


to inquire of you through your foreman -- and he need not respond 


this instant, I'll take up in just a moment how I think a 
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response might be furnished -- I'm going to tnquire of you as 

a group threugh your foreman whethor it is your view that as 

to any of tho . counts be ined: Haan cases that remain ~nresolved 
a deadlock remains, and that further deliberations would not, 

in your judgment, be useful, or whether as to any of the counts 
in those four cases it is your view that further deliberations 
might well be of some use? 

Let me make make clear what I'm not asking for. I 
do not want to know the nature of the division, I don't want to 
know any count, I don't want to know any detail of that sort at 
all, Those matters are entirely within your own province and 
are matters for you alone. But I think it would be useful to 
know whether it is your judgment on any of the unresolved counts 
in those four cases whether it is your view that further 
deliberations would not be useful and that, in effect, the 
deadlock remains, or whether, in your view, further deliberations 
might be useful. 

TI am going to make the inquiry of the foreman and 
leave it to him to determine whether he is in a position now to 
respond, if he wishes to, or if he thinks it might be 
appropriate for you to reconvene as a group and collectively 
formulate’ his reply. You can do it either way you like, Mr. 
Foreman, 


THE FOREMAN: I believe that further deliberations 


will be useful. 
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THE COURT: All right. Well, in that event, I'il 
simply let you retire and resume those deliberations, 

(Jury left courtroom at 10:59 a.m.) 

THE COURT: All right. 

MR. BOWMAN: We accept the foreman's response, 


MR. CLIFFORD: Thank you for reminding them that 


I'm still in the case, 


TIPE COURT: All right. ; 


(Recess taken.) 
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AFTERNOON SESSION 

"FE COURT: In tho Shelton case, gentlemen, there's 
a note from the jury that -- report that they've reached verdicts 
on P, Detres and R. Betres, so I'll have those returned, and 
then I expect to recess then as well, since I think an early 
start tonig:.. is probably a good idea for all o fis. 

(Jury entered courtroom at 4:35 p.m.) 

THE COURT: All right, ladies and gentlemen, your note 
reports you've reached additional verdicts, and I will ask 
the foreman to hand those to the Clerk. 

All right, ladies and gentlemen, let me read these 
to you to be sure thaty accurately reflect the verdicts you've 
rendered. 

In the case of United States against Peter Betres, as 
to Count Three, guilty; as to Count Pour, guilty. 

In the case of United States against Ronald Betres, 
as to Count Four, not guilty. 

Are those your verdicts? 

‘Jury answered in the affirmative.) 

THE COURT: Requests of the jury in connection with 
these verdicts? 

MR. SAGARIN: I'll ask the jury be polled, your Honor. 

THE COURT: All right. 

{Each juror, upon being asked by the Court, “2 


those your verdicts?"“, answered in the affirmative.) 
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THE COURT: All right, ladies and gentlemen, I see, 
since you have your hats and coats on, that you expect to 
leave, and -ince the driving is probably still not returned 
to normal, it will probably be a good idea that you get an 
early start this evening so you are excused for the evening. 
I'll expect you to return at ten in *e morning. 

Again, please observe scrupulously the cautions I've 
given you about not discussing the case, not reading any 
accounts of it, especially since it is inevitable that the return 
of a verdict prompts some sort of newspaper article, so please 
be very careful not to just look at all of the newspapers since, 
as I say, there's just bound to be some report, and it would 
be just as well if you just have no contact with any newspaper 
account, particularly during the time you are deliherating, so 
with these cautions, the jury is excused until ten o'clock 
tomorrow morning. 

(Jury excused at 4:40 p.m.) 

MR. DORSEY: With the conclusion of the cases insofar 
as Ronald Betres and Peter Betres is concerned, if your Honor 
please, I understand your instructions to hold off any action 
on the bond situation, and I make no request at this juncture, 
except to bring it to your attention. 

THE COURT: What is the situation both in this case 
and -- 


MR. NEIGHER: Your Honor, with respect to the defendant 
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Ronald Betres -- is presently under $25,000 ten federal bond, and 
in the state charge, he is under $59,000 corporate surety bond. 

MR. SAGARIN: Your Honor, in the -- in this action, 
the Court will recall that the bond was originally set here at 
$50,000 and a ten percent bond, and then was reduced to $50,000 
-~- to $25,000, of which the ten percent is in the court. In 
the state case, the defendant Betres' bond was set at a hundred 
thousand dollars with corporate surety, which was filed and 
posted; the bond was then reduced to $50,000 with corporate 
surety, but I'm not certain that the papers causing the 
reduction have been cleared with the court, so that at least 
it is $59,000 with corporate surety, and the most is a 
hundred thousand with corporate surety. 

The reduction, the Court will recall, was prompted -- 
in both instances was prompted by the fire at the defenant's 
hotel which was uninsured, whi 4 largely stripped him of property 
value. For other than the properties which make up the -- the 
rest of his properties make up the corporate surety bond. 

I don't think there's any motion on a change of the 
bond... If there is, I'd like to be heard, 

THE COURT: There'a no specific motion. I take it 
there's a suggestion thet reconsider the situation. 

MR. BOWMAN: Yes, your Honor, and I am frank to say that 
I really find it difficult to make a recommendation in view of 


the situation with any specificity. 
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MR. SAGARIN: Your Honor, I think in this case, we 
have a bit unusual case. I suppose there are really two factors 
the Court wants to consider, and that is: is there any likelihood 
~~ what's the likelihood of the defendant not appearing, and 
T don't know of anything that would -- because I don't know of 
anything that would indicate the defendant poses any danger to 


any person or to any community. We have a situation here 


where not only has the defendant been commuting back and forth 


from Pennsylvania to this courthouse where he really had a 

much lesser bond than in the state court, which is a $50,000 
surety bond, but also we have a situation where he's been 
commuting after he was convicted on two counts. It seems to me 
there is just no realistic likelihood that the defendant's not 
going to appear. His entire property's tied up in the bonds 

in the state court, he's got family, he's got business, he's got 
ties to the community, he's got a wife, he's got two children 

he supports, he's got a brother, he's got a sister who happens, 
at the moment, to be in serious situation in a Pittsburgh 
hospital, very close sister, lives in the same house he does. 
She's in a kidney transplant situation. When he leaves here on 
weekends, that's wherehe goes to see. Very strong family ties, 
and he's got children who live in the northeast, so I don't think 
there's any realistic likelihood that the defendant's not going 
to appear at any time, nor is there any substantial likelihood of 


any cisk t§ any person or _-- people who worked for him testified 
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against -- many other witnesses testified, they were long 
known to have -- testified -- and I don't think even the govern- 
ment has any concern on that regard. 

So I would ask that the bond be continued. Certainly, 
it seems fair, at least pending a presentence report. The 
defendant's background and his ties, he does have the state case 
which is pending and obvioukly has all of his assets tied up. I 
can represent to the Court the fire at the hotel has serious 
financial effect on the defendant. It was uninsured, and the 
result of that is really almost everything the defendant owns 
in the world is tied up in the bond in the state court, and 
he's got family who are also responsible on hat bond. He comes 
from a long history of very close family, and he's just not 
about not to show up somewhere, just really no chance {in the 
a that the defendant is not going to show up, aside from the 
fact that, anyway, he'd be so easy to find, he doesn't exactly 
melt into the crowd, so I really think an appropriate case to 
continue the bonds, which are clearly not insubstantial bonds, 
in this case, giving federal and state, I would think that if 
for some reason the state bonds were discharged, it would be an 
appropriate thing for the government to suggest that maybe 
there ought to be some more bond in the federal case, but 
there's no realistic likelihood at this moment of thos being 
discharged. 


MR. DORSEY: From a factual point of view, I have 
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nothing to contradict what Mr. Sagarin has said, if your Honor 
please, 

MR, NEIGHER: If your Honor please, I also request 
that the present bonds that I earlier noted to the Court. be 
continued. Mr. Ronald 3etres has been, like Peter Betres, 


commuting back and forth regularly, and to ny knowledge, has - 


oN 


never failed to appear in court in this court or in any state 


court proceedings. 


oOo 


The federal and state bonds presently posted by 
Mr. Ronald Betres are rather substantial. Mr. Betres is also a 
family man, having a wife, two children, having had steady 
employment for the past ten years in the Town of Butler, 
Pennsylvania. His brother-in-law is an assistant district | 
attorney in that town. Another brother-in-law is a city councilman, | 


I don't believe that there's any suggestion by the government 


~ 


at this stage or a. any time thatRonald Betres poses a threat to 
public health of safety. 

He has been acquitted on the more serious ten-year 
count this afternoon, and at least pending the presentence report 
in this court, I would ask that the present bonds be continued. 

THE COURT: Well, in the case of Ronald Setres, the 
present bond may continue, of $25,000 with ten percent cash 
deposit. 

I don’t think that's the appropriate hond after 


conviction in the case of Peter Retres, and the bond in his case 
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is increased to $100,000 with corporate surety. 

MR. SAGARIN: Your Honor goingto sot some reason for 
that other then the potential sentence? 

THE COURT: Well, I'm not treating it as a 3148 case, 
but I think the circumstances, even under 3146 obviously 
change somewhat after conviction. He now faces sentencing 
on counts that carry significant maximum exposure, and I just 
don't think that the fact that there's $2500 on deposit is the 


type of security that ought to be the assurance that a person 


who has been found guilty on these counts will return. 

I appreciate there's a state bond, but the concerns 
that face me at the moment are federal concerns. TI don't know 
how significant the state concerns are. The federal concerns 
are here and now. He stands convicted on these counts, the 
exposure is clear, and I simply don't believe the fact that 
he's put up $2500 provides the type of assurance that there 
ought to be, and I think in view of all the circumstances, 

a hundred thousand dollars is an appropriate post-conviction bond 
for someone to be under pending an apperl. 

MR. SAGARIN: Your Honor, I think that the Court said 
it’s not acting under 3148, I think the only provision to act is 
under 3148, and that's specifically -- deals with -- 

THE COURT: In the sense that it cross references 
46, obviously, 3148 is the number, but in the absence of threat to 


the community, it incorporates the standards of 3146. 
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MR. SAGARIN: Then, I take it -- what I'm asking your 


Honor is that obviously if it's a ruling that has to be appealed 
that there be some finding, or at least in the absence of some 
finding, I take it the Court's basic ruling is simply that 
because of the exposure on the cov-nts, a hundred thousand dollars 
bond is justified. Because there really seems to be no contrary 
evidence that the defendant will appear, particularly in view 
of the state court bond, which is not an unrelated case, it's 
the same case for the same kinds of -- actually -- in Peter 
Betres' case, for the exact same acts, and I would like the 
Court to -~ if that is the reason, I'd at least like to know 
it on the record sothat we can present a clear picture to the 
appellate court, if that's necessary. 

THE COURT: Well, I think the picture is pretty clear. 
I'm not making a finding under the danger to the community 
standard of 3148, I am making a -- making my determination on 
assuring his reappearance based on the .act that he now stands 
convicted of these four counts, the exposure he faces. I don't 
want to comment on what he's been found convicted of while the 
jury is still deliberating on other matters, but i think it is 
obvious that I'm considering the totali:v of the circumstances 
which are of record in this proceed, I just prefer’ notto 
characterize them lest that be misconstrued by any juror who might 
inadvertently see it. 

MR. SAGARIN: Your Honor, I would ask that the Couct -- 
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that at least the Court's ruling on this be stayed for a few days 


so the defendant can go back and see his sister, who is in the 


hospital in a critical state of health. She's had a kidney 
transplant operation, and then he report to the Court, either 
with the bond or without the bond, within a few days. 

THE COURT: How long has she been hospitalized? 

MR. SAGARIN:s She went into the hospital, your Honor, 
I believe, two weeks ago. In fact, probably less than two weeks 
ago. She was on the critical list, and then she had a ~-- she 
was put on the dialysis machine, and she's currently in the 
hospital. Defendant advised me this morning that she was in a 
critical state of health. She's very close to him. They have 
lived in the same house for a number of years. TI think the 
defendant can explain it, but she is there now, md she is in 
a serious condition. He told me this morning when he came in 
that she was in critical condition. I talked to his brother last 
week, who was going to see the sister in the hospital. I think 
the defendant would like to see his sister. 

THE COURT: When did he last see her? 

MR. SAGARIN: Saturday. He drove up here on Sunday. 

THE COURT: All right. I'll stay the increase in bond 
until Monday. 

MR. SAGARIN: Thank you, 


(Court adjourned at 4:55 
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IN TH. UNITED STATES DISTRICT COURT 


SOR THE DISTRICT OF CONNECTICUT 


UNITED STATES OF AMERICA, 
vs. 
Criminal N-75-59 
CHARLES D. MOELLER, et al., 


Defendants. 


New Haven, Connecticut 
February 4, 1976 


Hon. JON O. NEWMAN, U.S.D.d. 


And a Jury of Twelve 


(2:45 p.m.) 
THE COURT: The jury's note that came in this morning, 
which I have shown to counsel, states: "Request to hear the 


testimony of FBI's handwriting expert with regard to the 


receipt of the rented Avis truck, Government Exhibit 32.” 


Now, that seems to concern only Mr. Bowman's client, 
so I had asked him to review with the court reporter,and the 
goveinment was invited to participate, to try to narrow down 
that portion of Mr. Gil’ram's testimony that was responsive 
to that request. 

MR, BOWMAN: Your Honor, there is a possibility of 
some confusion. Exhibit 32 is the rental agreement, and 
Exhibit 120 is the inspection slip which the jury may think 
is a receipt, so I would ask that the Ccurt make inguiry 
of the jury of whether or not they are talking just about 
the rentai agreenent. 

MR. DORSEY: Is there any differentiation as to the 
extent of the testimony? My recollection is that even though 
it was perhaps before the finel admissicyr. of the inspection 
certifica’: -~o evidence that there was covered in the 
testimony of Mr. Gillham his examination of both the contract 
itself, which is 32, and the receipt, which I think was -- 

MR. BOWMAN: Here's what I would like to suggest, and 
that is in the event they just want to see the rental agreement, 


that I think w> ought to excuse them because I don't think Mr. 
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Gale is at all clear about where he should start and stop. 
Most specifically, «th respect to the enlargements that Mr. 
Gillham testified to with respect to both Exhibit 32 and 
Exhibit 120, so that in the event they want to hear about the 
rentul agreement, then I think that we are going to have to go 
through the enlargement testimony that Mr. Gillham gave and 
decide what pertains to 32 and what pertains to 120. 

I don't think it's that difficult at all. It may be 
just going to a point in the reporter's notes where he knows 
where to start: and where ‘i start and stop. 

That's « suggestion I would make to the Court in the 
event the jury foreman, or whoever, says that they just want 
to hear about the rental agreement itself. 

THE COURT: I will make some inguiry of them. I am 
inclined to think to try to make that division is not a very 
appropri .te response, but let's see what their response is 
first. 

(Jury entered courtroom at 2:50 p.m.) 

THE COURT: I have your note which reads: "Request 
to hear the *estimony of the FBI's handwriting expert with regard 
to the receipt of the rented Avis truck, Government Exhibit 32.’ 

Now, I have had the court reporter locate his notes, 
but before determining what he should read to you, your note 


Creates an ambiguity for me which perhaps can be readily 


dispelled, 
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You refer to the receipt of the rented Avis truck, 
and then you refer specifically to Government Exhibit 32. 

Now, there are two documents that, according to 
the testimony, have some relationship to the Avis truck. One 
is the rental agreement, and one is the inspection slip. I am 
not sure whether you use the word “receipt" to mean one of those 
or in particular, or whether you just meant the Avis dccuments. 

You do refer to Exhibit 32. 32 is the rental 
agreement. 120, I think it is, is the inspection document. 

The witness whose testimony you have asked for 
gave some testimony about each document, so what I need to know 
from your foreman is: do you want us to read to you only what 
he saic about the rental dieends or do you want us to read to 
you what he had to say about the signatures on both documents? 
Is that something that you feel you can refer to? 

THE FOREMAN: Both documents. 

(Testimo.y of Gillham read to jury by the 
reporter.) 

THE COURT: I should make another thing clear, 5 
otherwise, you won't understand a reference. There are, in fact, 
three documents, but one is simply a carbon of the other. 120 
is the inspection document, 32 and 32A are the re’ contracts, 
32A simply being a carbon copy of 32, so it may k= -nat some if 
of the questions and answers you will hear which will refer to 


three documents, so I thought I should make that clear so you 
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will not be surprised at that r-ference. 
(Testimony of Gillham read to jury by the 
reporter.) 
(Jury left courtroom at 3:25 p.m.) 
(Jury entered courtroom at 5:10 p.m.) 

THE CCURT: Ladies and gentlemen, you have indicated 
that you wish to adjourn at five o'clock, and it’s now just a 
fow minutes after that, so we will recess for the evening. 

Again, as I have repeatedly cautioned you during 
these adjournnents during deliberations, please scrupulously 
abide my c.:tion not to discuss the matter with anyone at 
home or anywhere else, and to avoid any newspaper account, 
televicion, radio, if there should be, anything of that sort 
at all. 

When you resume tomorrow, wait until all twelve are 
assembled before you begin your deliberation. 

Jury is excused until ten o'clock tomorrow morning. 

(Jury excused at 5:10 p.m.) 

MR. CRAIG: This marks the end of the third week of 
jury deliberation, and although the Gurney jury may well have 
gone six weeks, I am not sure that there was any indication 
that there was a juror in that jury that had medical problems 
of the kind that have come to the attention of this Court, 
and for that reason, I would move that a mistrial with respect 


to lir. Just be declared. 
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MR. BOWMAN: I also move for a mistrial. I join and 
adopt everything Mr. Craig has said. 

I also move that we should have a medical report from 
Mr. Pond's doctor, his physician, to determine whether or not Mr. 
Pond has been in the physical condition which may have impaired 
his free will and his ability to act independently in the 
jury room. 

MR. CLIFFORD: On behalf of the defendant Michael 
Tiche, I join in that motion. I am not too sure that the Gurney 
jury ever expressed they were deadlocked as this jury has. 
That may be another distinction. 

THE COURT: AS I reckon it, this is the 13th day 
they have deliberated for all or part cf a day. It's true 
that's lasted over a period of days, but the net result is it's 
still 13 days on a case involving nine defendants, That's a 
long time, but it's a long case, 4 lot of defendants, end I don’t 
think it's anywhere like an excessive peciod of time. 

I appreciate they reported a deadlock as to two 
counts in four cases. They indicated, when asked, that they 
did thin: further deliberation would be useful. In one instance, 
that pr circed an acquittal. 

It seems to me the jury is proceeding very 
conscientiously wowing it step by step, pretty obvious from their 


q-estion today that they are focusing on one count of one 


defendant and as to a perticular element, and when a jury 


displays that type of careful focusing of attention, it doesn't 
seem to me that there is any ieiaiie to think the time is not being 
well used, 

As far as the situation concerning the request about 
Mr. Pond's health, it seems to me that to really start making 
medical inquiries is not the appropriate thing to do. He 
did indicate on en »xccasion he was not feeling weil and wanted 
to go home, and I let him_go home, I let the jury go home that 
day, and the only other occasion was that he said he wanted 
to leave early to keep a doctor's appointment, which he did. 

“t seems to me he has demonstrated that if there ts 
any kind of a problem, he writes a note and tells 1, as he 
did when he wanted to go iome that day, the day he did not feel 
well. 

I think that I am going to leave it on that basis 
that he indicated that he is not reticent about telling me 
if there is a problem. One day there was, he had seen nis 
doctor, it just seems to me inevitabie if his doctor had told 
him, “YOu should not be on a jury," he would have given me 
that note the very next occasion, and he hasn't done that. So 
i think the situation is one that I should leave in the first 
instance to him. If he alerts me to a problem, I will tuke it 


up with counsel, but on the present state of things, I don't 


think I should be exploring affirmatively his health situation. 


Certainly, from all appearances, he is sitting in the jury tox 
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and ~ot visibly in any problem. 
I appreciate that if I asked any of them, “Do you 
. find this a strain?", they would say yes. 
Counsel have not found this an easy situation, 
Particularly since he has indicated that on the one occasion 
‘when he did not feel well, he promptly wrote out a note and | 
said so. Had that situation lasted, I would be concerned, 
but I think it was the very next day we were back in session 
and he indicated no discomfort at all. 
So I think on that situation, I will just leave things, 
and if he alerts me to a problem by comrunication, I will take 
it up with counsel. 


(Court adjourned at 5:15 p.m.) 
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COURT: 3 righ Now, gentlemen, with reference 
2tter, the Clerk's office told me this ; orning 
Mx. Pond had called to say he was not feeling well, and 
iat point I assumed that when the rest of the jurors came in 
would tell them that_they would not be in session tcd VY, 


up with counsel at that point what relief, if an 


Now, before that happened, in other 


interval between time he called to say 


cd. So you 


Knowing that counsel yesterday were press 


are with the proper performance of his 


od that you would 


or deliberation, he should 


matter up with counsel. hat 
And 
he is now 
want that inquiry pursued, 


I’m pe make But I'll hear you as to you 
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vi 3 on tha s* re 
re nA} - ’ ot. 
MR. CLIFFORD: > have just a minute, your Honor? 
THE COURT: Yes. 


MR. CRAIG: On the state of the record now, your 


a ~~ severe medical problems, and has difficulty carrying out 


the functions of a juror and going alon 


a 
.. 
ct 
7 
if] 
a | 


iberations in this case, 


So the threshold motion by defendant Just is at this 


counsel join in that. 
MRe BOWMAN: Defendant Coffey joins in that rotion, 
your Fonor. 
Re CLI 2O Ds: D > Fe } q ic 13 } 1 ric ets oO ‘oins. 
MR. CRAIG: I think it ¢ inted out by Mr. 
Sagerin 2 days ago that tnis is the kind of c iticn that 
is probably aggravated Ly stress, it's also a condition that 


{s usually accompanied by a great deal of pain and discomfort. 
For those reasons, and for the apparent inability of 
Mr. Pond on a regular basis to meet with his co -=- fellow 


jurors to continue the deliberations in this case, we would 


THE COURT: Well, I understand you've de the motioa 


do think that it is 


novwe I 


the situation as can be recdily learned at this stage, so I 


tnclined not to even consider any other relief until we've 


considered the question of whether some inquiry ought to be 


+ . > —ce 2. > 
MR. CRAIG: Have you c snicd our mottoiu at this point? 


THE COURT: No. I'm just going to defer ruling on 


it. It obviously isn't being granted right this ins 


: your Honor, that there's sufficient evidence on the record now. -- 
° THE Col zs bf Sy, I und az stand. 


. ? . — » & & T < q 
ssuming that your Nonor does not grant it, I would 


. - ‘ : s , - + aradttkina 
reguest that a further inquiry be isade of Mr. Pond's conditio 
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questions that we'd reguest } 


* propose them to the Court. 


MR. CRAIG: One: is Mr. Pond in any pain or 


dieation for his 


participati: 
is a juror for re 
2ed not -- that he is not 
erations? Has he discussed 
‘ons? 
ith his fellow jurors? And 
prevent him from exercising 


of a juror in this case? 


MR. DORSEY: As If indicated earlicr, your Honor, I 


sction to an inquiry being made az to the man's state 


position as to how the 


ntruding 
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and would object to, any inquiry that suggests to him that 
Ss not compelled: that is, it is within his richt to walk 
avay as a jury. I think that that's the Court's determination 


based upon the factual situation. 


Obviously, if he wishes to cxpress some feeling 
: 
about his physical capacity, that's perfectly appropriate, but 


I don't think that it should be put to him on a basis that he 
is not compelled to continue to function as a juror. I don't 
think that the question should be put to him as to whether his 
physical ccndition prevents his continued func cioning and 


deliberating and rendering his own ! 


ndependent judgment. 
That's obvicusly not been t)» cese up to the present time. 

I think what the paysical facts -- surely, should bea 
explored, but to couch it in terms of asking him his judgment 


as to whether he is i:capacitated from functioning as a ror, 


J 4 


I think, is an improper Inquiry. 

I also don't think it is appropria =) k } vi 3 
he's discussed hie physical condition with the sest o he 
jurors. I don't 2 that's 1 1¢ at all. 


Other than that, I have no problem, however yovr 
Henor wants to make the incuiry. 
MR. CRAIG: I would suggest, ‘our Honor, that the 


inquiry that we proposed be made of Mr. Pond in chambers, but 


that it be on the record. 


- 


THE COURT: Well, that's the next thing I wanted to 


m to 


1a 
‘ue 


sre useful ing 


’ 


So while you have Clear right 


have a full right to be there, if you dete 


a joint determina 
this is a proceeding you'd rather 


st-nee that he still 


par 
k 


moment outside 


erndants left courtroon.) 
defendants present.) 
the record should not 


t- 
chere 
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discussion by all ceunsel and all defendants, a joint discussicn, 


as to the method of procedure, and it's been dccidcd, your Nonor, 
that the attorneys and defendants be present at the time of 


the hearing, but that -- and that 43 ~~ by way of succestion 


~- that it he explained to Mr. Pond that the hearing in~ 


chambers is for convenience, nis convenience, rather then 
being held in the publie courtroom. In other words, that the 
scene has just shifted. I think he's used to the lawyers 
and Cefendants being present at any important part of the 
trial, sc this will be just another. 4mportant part of the 
trial in your chambers. 

THE COURT: All right. We'll convene in chambers 
richt now. 

(In chambers.) 


THE COURT: All right. We have -- ali right, just 


put on the record what's happening. TI have acked Mr. Fond 


to come into chambers co that I could ask hima fey juestions 
in view of the fact that he gave to the Clerk's office 2 


, 


indication that -- at least raised the question a! 


he was feeling well enough to participate tcday, and so that 


Mr. Pond will understand, I've invited counsel and the 


defendants to sit in on this because any part of the cease is 


2 


something they're entitied to sit in on. 


I thought it was better to do it in chambers x-vher 


than in open court just so we'd be a little more informal and 


- 


THE COURT: All cight. Now, as I understand it, 
I just want to be clear about this, you indicated to the 
Clerk's office this morning that you thought you ought not 
to coma in, is that right 

MR. POND: Uh-huh. 

THE COURT: And then you called back and indicated 
you thought you could come in? 

MR. PONDs Yes. She asked me if I could try it, 


you know, try to come in, so I thought about it, and I figured 


E°s2 tev it. 


THE COURTS, The first thing I want to know is how are 


you feeling right now? 


YHE COURT: Causes you what? Stomach pains of 


MR. POND: It just makes you sick. 
THE _-OURT: Nauscous feeling? 
MR. POND: Yeah. 


THE COURT: Or actually actively sick? 


ol . 3 


so good 


i‘ 


medicine 


THE 


prefer not to 
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COURT: I see. All right. And you don't feel 


COURT: Oh. All right. So, I take it, you'd 
be part of any deliberation today? 


POND: I can still try it. I get sick, worse, 


I'll just send you a note, that's all. Put it this 


MR. 


‘'d like to end it, you know. I can't finish if I'm 


COURT: Let me ask you a few other things. 


POND: Yes. 
COURT: What sort? 


POND: I drink a lot of milk and I have some 


upstairs. 
HE CU oRT: Some sort of pills? 
‘(R. POND: No. Liquid forn. 
THE COURT: Liquid. The doctor prescribe this? 
MR. POND: No. 
TRE COURT: You went to your doctor? 
MR. POND: fmm, I —--- 
THE COURT: Did he give you any medication or any -- 
MR. POND: No. 
THE COURT: -~ or instructions at all? 


A lot of milk? 
Yes. 


Did he know you were a member of a jury? 


Did he tell you to avoid work or anything 


N - NO. 
Didn't give you any instructions like 
Noe Some other doctor did, but it wasn't 
. for vlecer. 
THE COURT: ‘What did that invoive? 


MR. POND: ‘The hinge in the chest was broke. 
THE COURT: Is that a recent matter? 


MR. FOND: Wo. 


° THE COURT: But you went to this doctor the other day? 


MR. POND: I was supposed to go. I didn't go. 
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at <ll in 


T’VE COURT: e you didn't go? 


THE COURT: Oh, I see. Have you seen him 


c 
Ko 
i 
i 


MR. POND: No. 


THE COURT: -— in the recent weeks? 


MR. POND: No. Because everytime I see him, he tell 


THE COURT: And what does he tell you? 

MR. POND: Drink a large glass of milk every half 
hour. 

THE COURT: Lat me ask you this: Do you understand 


that if <t any time during the deliberations you want to 


2 
4 
i 
. 
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~ 


URT: You've made a request in the past, but 


that request. You do understand? 
MR. POND: Uh-huh. 
THE COURT: Let ma ask you this, Mr. Pond: Hava you 


mentioned to ot.er jurors that you haven't been feeling well? 


MRe POND: Uh-huh. 


eet a 
‘ 


COURT: Let me ask you your own view of this 


2 


Situation. Do you think rt if you did deliberate today, 


whatever discomfort you are expericncing would mak 


oo 


lifficult for you to participate in jury deliberations? 
Well, if it got any worse, I'll just send 


you know. But, I mean it could be bothering mea 


twenty years, so i want to try to get 


THE COURT: Well, that's anothe: 
ask you about. I mean I'm sure a 
hopes that the proceeding will conclude they do 
on the jury forever. I can appr tiate that. Fut what I 
to know is whether or not you fee., in your own mind, 
you would be doing anything in that jury zoom in order to 
bring the proceeding to an end? 
No. No way. 
COURT: 
POND s 
COURT: 
POND: Not after yesterday. 
THE COURT: Don't tell me whatever discussion went 


on in there, because, frankly, that's none of my business, and 


I don't want to know that. I take it that's what you are 


alluding to, there was some sort of discussion? 


MR. POND: Yes, there was a good discussion. 
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THE COURT: Weil, that’s the jury's business, and 
: I don't want tc intrude into that. But I do want to know 


whether you have any concern at all that even the way you are 


- 


feel_ng now, not -~ obviously, you said if you feel worse, 


you'll tell me, but, obviovsl’, you're not in perfect heaith 


at the moment. That's clear, isn't it? 


a MR. POND: Un-huh. 

THE COURT: All right. I want to understand whether 
you think, from your own standpoint, that you would do enything 
in that jury room, either feel you should say something or feel 
you should not say something, or feel you should cast a vote 

3 or not cast a voce, would you do anything in order to ae 
* . the proceedings and get home? That's what I want to know. 


MR. POND: You mean just give in to ‘em? 


THE COURT: If there's a division. 


MR. POND: Yeah. 
- ‘ . eae 
TEE COURT: And T @on't even ' it to know whet = 38 


THE COURT: I don't want to know anything about that. 
MR. POND: No. 

THE COURT: You don’t think you would? 

MR. POND: No. 


‘ THE COURT: Do you think your situation, your health 


situations, makes it at all d@ifficult for you to form your 


MR. POND: Unh-unh. 
“HE COURT: Deesn't impair that? 
MR. POND: As a matter of fact, it makes it better. 


THE COURT: Well, if it were left entirely up to you, 


t would your preference he right now? To go home or to 


THE COURT: Deliberating? 
MR. POND: Yeah. 
THE COURT: All richt. Let me excuse Mr. Pond for 


t a moment. Would you just wait outside there for just a 


{Mr. Pond excused from chambers at 12:15 p.m.) 


THE COURT: Well f 
t 


in 

_ 
*. 

ua 


ce anything else you 
to ask? I think in one form or another I covered all 
ur guestions. 


MR. CRAIG: The only question that I recall asking 


u to ask that you may not have as*ed was whether he realized 


THE COURT: Well, I put it in terms of whether h< 
knew he could always ask, and which I really thought was the 
more accurate inguiry, and he -- obviously, he has understood 


a 24 in the past and understands today. 


MR. CRAIG: You didn't ask, your Honor, whether the 


deliberations influenced his condition in any way, whether 
he, in effect, has had this condition all the way through the 
three weeks plus that they've been deliberating, or whether 
it is, in fact, been aggravated or -- 
THE COURT: Well, we know that on a previous day he 
inted to go home. You know, to have him expound on theo 


mecical theories, I don't think would be very useful. 


MR. CRAIG: Just trying to recall the guestion I 


MR. BOWMAN: Eut he wovld know if his condition were 


aggravated after a day of deliberation. 


AR. CLIFFORD: It's obvious that it has been. 


MR. CRAIG: His ,%ysical appearznce certainly has 


. 


. 


‘9 


ed, your Honor, in the last few wacks. 

THE COURT: Well, I'11 tell you what -~ the concern 
I have. He obviously is not in the best of shape, but it is 
his view thar. he ian continue and, moreover, he'd like ™ 
There ‘s obviously a risk that the longer the deliberations 
go or that he finds he can't continue, either for a day or for an 
extended time. 

Now, there are different matters pending before that 
jury. There's one case on which they've done nothing. There 
are two cases in which they've returmed two verdicts and ona 
they're deadlocked on two other counts. 


MR. CLIFFORD: ‘they have not returned a verdict, we | 
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ant in 
istrial 
as to two counts that 


the deadlock 


it is appropriate at th cons rhe thael Tiche case 
ind either tell us the resolve it or teil us they can 
solve it -- and I certainly don't want to give then 
21 doesn't want them to have 
Maybe you do. I don'tknow whether that's 
ya thou about. I should say to the 


return vé 


ur Honor, if I 
concern I 
of this condition, 


Oo what trok place inside 


and I don't know wha j ( pres: they can bring to 


responses and everything cise, but I 


just -- I'm very leery 4 kind of a situation. I don't 


, 
“ 


(now any more than you do about what's going on inside that 


° jury room, but aside from the effect on himself, I'm concerned 
about that -- last night he looked terrible, and this morning 


he looks terrible, and he tells us he feels lousy, that's a 


pretty descriptive word, and that condition’s going to be know: 

to the other jurors, and may be a very sympathetic reaction to hin, 

and I don't know which way that « » On the other hand, | 

jurors can be pretty hard people, 21d I don't know which way | 
9 that cuts, either, and I am concerned about that kind of 


pressure, not only by himself, that can be exerted by the 


It’s not like they've had this for just two hours or 


twe days, it’s been a very, very long time, and if he's going 


chrough this for this pcriod of time, you know, it is not just 
f going to get any better, becausa they obviously have taken 
a 


care of what they see ar the eaiest part of the cases. The 
situation from here on in isn't going to improve. 
And I think on the ctate of the record, we're 


entitled, or at least Michael Tiche is entitled to a mistrial. 


It’s 88 some odd hours. 1 dons even know how many hours 


S a man called in this morning, said, “I can't 
- : make it," and he's implored by the Clerk's office to try. He 


may be down out of some sort of sense of duty that is at present 


EE 


conflict with his medical condition, and I don't want that kind 


of person sitting on the fate of my client. I con't trant a 
jury with that kind of knovledge making decisions on my client. 
I think that's a huge pressure to compromise, regardless about 
what he says standing tall. I don't know which way the 
compromise cuts, by the way, I'm saying that either way. 


THE COURT: Well, I think I'm going to deal with it 


MR. DORSEY: Before your Honor makes -- are you going 


-9 make a definitive determination? I'd lite to be heard bricfly. 


It seems to me that the only question at this juncturé 
is a twofold one: ore, whether the man should be permitted 
to continue deliberation participation now; and secondly -- 
and that will just simply be a matter whether you, in atte. 
put the jury in recess for the rest of the day or not -- second 
question is whether he would appear to he in the physical 
condition that would preclude him from participating any 


4% 


urther, and that would be the question of whether or not 


s to m2 that what he has indicated here ~- of course, he's 


< 


got a physical condition, we know the nature of it -- I don't 
understand how anybody can make the observations that he looks 


good today, and he looks worse than yesterday, or whatever he 


may look like. 


some degree of discomfort and having some difficulties, but 
$ RS. G & SELL 
et j S > 
4 
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he is, according to his statement, able to proceed, and is 


< willing to at least try to proceed for the rest of the day. 
a Now, it seems to m? that based on that, there is no 
real foundation for a mistrial being granted, but rather 
the Court should make a determination as to whether under some 
parent limitations he should be permitted to continue until 
such time as he has done in the past, he indicate he just 
si an't continue. 
Te speculate what the other jurors might be doing 
nd thinking in relation to the cases under consideration by 
inm*ue cr in relation to his condition is such specnilation that 
4 I jon't think th. t any determination should b2 made by the Court 
on that basis, and that rather the determination should be based 
solely on the question of how he answered the questions here, 
which suggested to me that he ought to be permitt7d to continue 
‘ i that if nd whan he cones to, in his own mind, determina- 
ion that he nlly can't and shouldn't continue, that he, as 
2 has done in the past, vould request, as he's aware he has the 
ight to do, termination, at least for that particular period 
of tine. 
I don't think there is any distinction to be drawn 
2 between the three cases based upon his present situation 
f insofar as whether he is pemsaitted to continue to deliberate today 
. A or if he is permitted to continues to deliberate at all. 


The time of the deliberations, as far as the-cases 
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deliberations have 
which is something 
lunch, and even if 
time 


12 lunch » th 


ige it out, a 
it this jury is 
idence in relati 


continue to 
his answers 


going on up 


Jeliberate until such time as they indicate 


resolve the cases, 


. 


s+ & a « 

1ltted to go on 

' * 

's got a problem that 
_ fo *. 
's no b or the gx 
: 

7 
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THE COURT: 1? 


The juror is i 
ju 


participate. 


that, 


gone 


like 
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mber there's 35 counts, the 


over, I think you said yesterday, 13 days, 


six hours a day if you allow the hour for 


you assume that they continue on during 


doing a very meticulous 


Geliberate from ¢? 


were yesterday -- there is a free give an 


and 


and 


this moment, so it would be my position that they ought to b 


Geliberati 


n some discomfort, 


tgment that he can participate, and it is his pre 


clearly, 


> fact is that it's no more than -- if you 
couple of hours per count, and it's obvious 


study of the 


al] each count, and 


they should he pernitted 


at. they -- appar: 


they should be 


hel 
fag 
A 


they haven't done that, 


ng until such tine as he 


ko is him fror Soing >) ne hat 7 ra 
{ Sing P ; 2 
, : : 
ting of the mistrial is at this 


211, I'm going to deal with it this 


thet seems clear. 


ference to 


without even being prompted, he volunteers a 


rather emphatic determination to he a genuine participant. 


n't a situa 


F 
tio 


n of 


someone who gives the impression that 
RS. GALE & RUSSELL 
type R riers 


1@'s going to reluctantly go back to 


P into the woodwork, and he volunteers rather emphatic comments. 
. So, I think it is appropriate for him to roesuise 


I think I do need to aive the entire jury a cautionary 
instruction, lest they in any way misapprehend what they should 
do in light of a question about his health. But I am concerned 
what issues ought to r in for their consideration. 


Not because I don't think the jury with Mr. Pond cannot : 


have verdicts or cannot reach them, and it is that risk of 
2 delay and an eventual inability to resolve the Michael Tiche 
ace that I think ought to be avoided. 


counts, b 


to ask it that way -- there can be a Olution of those cases 
z so that your Honor would know whether they seem to be fairly 
‘ ~lose to a resolution of those cases or not, which I think is 
n appropriate consideration in relation to the government's 
sition, for « , and the situation that Mr. Clifford has 
ce4 i, for another. 
; THE COURT: No, I'm not going to do that. I think 
in view of the circumstances that have transpired, the time 
they revorted their deadlock, the instruction I gave then, 
the further inquiry I gave m and the deliberations since 
then, to make that inauiry now would run the serious risk of 
f heing misinterpreted by them, despite whatever I say. 
& MR. DORSEY: The only trouble is that you gave them 
he instruction that they were to Geliberate further, d that 
if they could not come to a conclusion, it's clear : y 
have the option to state that. TOW, yh t i that. 
f Ps Tn E ing they've c! d t? : 
ind, I‘ve c! ged my mind, in » but I'm j Td 
f 
Yfronted with her cir $s, and I 1 very ied about 
they don't disable the jury from considering the Tiche case, but 
they run the risk that if they delay by considering 2 other 
cases and then we run into a health problem, that : Ss 
: unrelated to the merits of the Michael Tiche case, ton't cet, 
- fn this trial, at least, a resolution of those charces, and 
t} t's a risk th © £ think if is j : -opriate 5 tal } nh a11 
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that's being lost to the government is the chance in this 


after two counts 


have already resulted in conviction. I think the interests 


ill ‘SS, e rt } t} t 4 Ist c ae c ri te to be take Ne 
. : ‘ . ‘ ; 7 
> that's it we're gcing » do. 
. . . - - fo 
26 EY s ry I just it te idqe, e last 


fact of the matter is you don't know at this juncture whether 
2 is any potential immediate lor early resolution of 
2 other two » which, of course, are going to p ent 
> 3 gs far as the Tiche -~ is « ned. 
fKE COURT: Well, it is true I don't know rc. 26 


and a hal? 


further consideration the remaining counts in the Just 


‘ : Coffey cases: that is, Counts Three and Four, as to 


pe 
> 
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verdicts have been returned. So you need not and, 
instructed not to give any further consideration to those two 


wnts in each of those two cases. I've made the cecision to 


fn | 


wouldn't want you to think that. It has just scemed to 

ne that it was the appropriate decision for m2 to make that 
“hose two counts should be withdrawn from your further consid 
tion. | 


Now, before you resume your deliberations, I want to 


: bring one ether thing to your attention. The status of the 
case is that there remains for your consideration the case of 
ichael Tiche, as to which you've made no revort at all, either 
f ticts or of an inability to reach rdicts, 1 so that 
A i ins for ur « ideration. 
4 low, this ing it came to my att ion > one 
£ the jurors, Mr. Pond, wesn't fveline well, and su! ruontly 


he indicated that he thought he -- while not feeling in 
tip-top shape, by any means -- thought he was well cnough to 
. resume Geliberations, and TI have discussed it with him in 


1a indicates now that he believes he can 


particinate fully and resume deliberations, and so I'm going 
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to permit the jury to resuia its deliberations. 
But in doing that, I want to be very clear with 
on what I'm about to say. First of all, I've made it clear 


to Mr. Pond that if during the course of the day or on any 


muent day he does not feel well enouch to continue 


liberations, that he should promptly send me a note to that 
fect, } iIs@ certainly he is not going to he required to 


liberate on a day when he doesn't ‘lL un to it. ow, I'm 


sure he wouldn't want that, and I am sure none of you would 


At the same time, I don’t want any juror, Mr. Pond 


~ . 


or theothers, to do anything differently at all in the course 


ith you at all, and I don't want any response, as to the state 


of ir deliberations or anything of that sort, that's none of 
dey { 8, but I do 1% to be very clear h you that 
body should be in any hurrv to co ything simoly } 1uSse 
i' 7 1 © mare FP 3 3 2= up 2) r is orning. 
It is his judgment that he's le to participate 
th you fully, and I respect his judqment aleng those lines, 
id if he should feel under increasing Aiscomfort, he'll send 
2 a note to that effect. 
: There remains for your consideration one case. If it 


11314 


out is not resolved, that's ail right, too. 

There are no time limites, there are no deadlines, 
and nobody in considering that case ought to do anything 
different because of the number of days you've heen in session 
yx for any other extraneous reason. 

So resume your deliberations, but do so with the 
.ame conscientiousness and, I am sure, fairness, that has marked 
all of your other deliberations. 

Tf you tell me that you have any verdicts, all right. 
If at any point you tell me you think you cannot reach verdicts, 
let me know that. But I want to again emphasize that you are 
not under any time constraints, you are not under any 
artificial Ceadlines, and auite specifically, I don't want 


. 


any juror, Mr. Pond included, to say to himself or herself: 


+e 


well, I ought to make a quick decision in order to |} ng this 


to an end. That wouldn't be fair to the government; it 
uldn't be fair to Michael Tiche: it wouldn't be fair to you 
3 j Se 
So on that kasis, I'll simply ask the jury to retire 


and resume your deliberations. 


(Jury Icft courtroom at 12:50 p.m.) 


